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ALEY RAZA 

Dear OECD: 

Thank you for the public comment opportunity. I am fine with contents, however a few suggestions I 

had, from my experience and perspective, as echoed in the February consultation meeting also in 

Paris, are provided below for consideration by Working Party in revision of the guidelines/principles: 

General: 

 Clear application of the new definition of SOE. E.g. SOE can be an authority, department or 

company at a State level – hence to which of these will the guidelines apply, while stating 

the exceptions. 

 The guidelines can be considered to be made aspirational in order to measure 

implementation, performance and success. 

 The role of SOE governance in the context of international operations and partnerships may 

be further elaborated upon. 

Equitable Treatment of Shareholders: 

 More significance and emphasis should be given to the role of the State as a majority 

shareholder in line with its required state obligations and strategic duties. This becomes 

quite critical in jurisdictions where SOEs are publicly listed as it can be a challenge 

satisfying all stakeholders and shareholders. 

Stakeholder relations: 

 In the context of non-commercial and strategic objectives undertaken by SOEs, which the 

private sector is usually unable to undertake – their linkage to the ‘CSR component in terms 

of State duty & responsibility’ is suggested for inclusion. This is especially relevant in cases 

where subsidies are provided by SOEs to general public. 

Transparency and disclosure: 

 The addition of ‘corporate ethics’ in the guidelines is a very positive step. It may be re-

considered for re-classification under the Chapter VI Transparency & Disclosure, in the 

context of this chapter’s emphasis being more relevant. 

The responsibilities of boards of directors: 

 The separation of the Chair from CEO is necessary in order to maintain independence at the 

board level, especially in terms of any arising conflicts of interest. However, it is suggested 

that OECD consider clarifying that CEO can be a member of the board (in an executive 

capacity) without holding the roles of Chair of the board or any of its committee/s and 

should not be a member of the nomination & remuneration committee. In any case, 

invitation of CEO to board and committee meetings is generally being practiced across most 

board meetings in the region. This practice is already adopted by most of the CG Codes 

across the globe. 

  



ANTHONY ADEMOLA TAYLOR, UNITED NATIONS ECONOMIC COMMISSION FOR 

AFRICA 

Draft Comments on the OECD Guidelines on Corporate Governance of State-Owned Enterprises 

Draft for Public Comments – May 2014 

By Anthony Ademola Taylor
1
 

 

General Comments 

1. The revised draft guidelines are highly welcome and timely, coming nine years since the existing 

one and in the aftermath of the last financial and economic crises, with all the implication and 

consequences, resulting in severe government debt situations, high unemployment, inflation, poor 

performance of both public and private entities, low growth rates, growing inequality, and looming 

economic recession among others. 

 

2. The OECD is highly commended for undertaking this exercise, which will most certainly 

contribute to the sound governance and efficient management of State-Owned Enterprises (SOEs) and 

ensure that they meet their set objectives and not become a burden to governments and tax payers. In 

addition to being useful to OECD countries, they will also be highly useful to non-OECD countries 

world-wide, particularly developing countries that are faced with significant challenges in the SOE 

sector. 

 

3. The guidelines is generally comprehensive and succinct, focusing on the essential aspects of 

corporate governance including: disclosure, transparency, accountability, ownership, and management 

structure among others. These good governance principles, if adopted by governments, will promote 

inclusive socioeconomic development, improved welfare and livelihood, attract investments and 

encourage wider participation of prospective shareholders. 

 

4. Table of contents and List of acronyms / abbreviations: these should be included in further 

drafts. 

 

5. Definitions: this section could be expanded to cover some technical terms or concepts such as: 

public policy
2
, independence (vis-à-vis autonomy), ownership and control types and degrees (fully, 

partly-majority/minority), market place………. The explanation of the “level of government”, para 15 

is not very clear.  

 

6. Structure of the guidelines / Imbalance between main chapters and annotations: it appears to 

me that there is an imbalance of information between the Part I – main Guidelines chapters and Part II 

– Guidelines annotations. The latter is more substantive covering pertinent information, explanation 

etc. that should have been covered in the chapters. Given the tendency of readers to concentrate more 

on the main body and less on annotations, foot/end notes, there is risk of leaving out vital aspects / 

principles from the main chapters. 

 

7. Referencing & cross-referencing: these could be considered to make the connections between the 

chapters and annotations, and also get readers to simultaneously get additional information and 

clarifications from the annotations.  

                                                      
1
 The author is Economic Affairs Officer currently assigned to the UN Economic Commission for Africa (ECA) 

Sub-Regional Office for Southern Africa (SRO-SA), based in Lusaka, Zambia. The office covers 15 

countries, namely: Angola, Botswana, Lesotho, Malawi, Mauritius, Mozambique, Namibia, South 

Africa, Swaziland, Tanzania, Zambia and Zimbabwe. The comments are the personal views and 

perspectives of the author and do not in any way reflect the official position of the UNECA. 

2
 Public policy definition should be clear as distinct from social policy, since virtually all policy and programme 

objectives and rationale of SOEs are based on meeting public policies. 



  

 

8. Bibliography / References: these should be included to provide for the many citations and 

references to documents in the draft. 

 

9. Role, functions, objectives, and corporate social responsibilities (in particular) of SOEs: the 

omission of these in the draft should be considered. Mention of the need for these to be clear, specific, 

justifiable and not to inordinately crowd out private sector interest and investment should help. Brief 

discussions are in paras 28 and 34, but not pointed. 

 

Specific comments 

11. Preamble, Para 6: the last sentence seems incomplete. The point that the governance of SOEs 

should be streamlined, straightforward and not bureaucratic should be clear. 

 

 12. Applicability and definitions, para 15 – the level of government: the differentiation between 

central / federal and local government is a bit unclear. What would “local government owned 

enterprises” be called if not SOEs?  

 

13. Chp. I, Rationale for state ownership: it may help if some examples / template of rationales 

from the large literature on SOEs are presented to provide guidance to governments. 

 

14. Chp II, The state’s role as owner, para D: for centralised, coordinating or mixed entity 

ownership, it will help to have clear ToR for the ownership functions of oversight, supervision etc, 

and a clear demarcation between that of the Board and management of the SOE 

 

15. Chp II, The state’s role as owner, para F. 7: what about remuneration of the general workers? 

All remuneration should be determined in a transparent way, be equitable and not show inequality. 

 

16. Chp III, State-owned enterprises in the market place: consideration should be given to the 

concept which is an abstract idea for simple analysis, and provision made for market failures and 

corrections. 

 

17. Chp IV, Equitable treatment of shareholders and other outside investors, para A. 5: the 

codes such as for ethics, conduct, declaration, etc. should also apply to staff and directors to 

discourage insider dealings, corruption etc. (partly addressed in chp. V, para C. 

 

18. Chp. V, Stakeholder relations and sustainable business para E: the word ‘normally’ should be 

deleted. SOEs should not be obligated or show allegiance to political parties as this would encourage 

abuse and misuse of resources and other corrupt practices.     

 

19. Chp. VII, The responsibilities of the boards of SOEs, para H: since boards should not be large 

and may not have wide range of expertise, could committee members be drawn from the shareholders 

and management? Care should be given to the cost of the committees, especially allowances. 

 

20. Chp. VII, The responsibilities of the boards of SOEs, para I: How would this be implemented, 

taking objectivity and competence into consideration? Besides, it may be a duplication of the annual 

and audit reports. Perhaps expanding the ToR of the external auditors to include this may address the 

issue.     

 



BUSINESS AND INDUSTRY ADVISORY COMMITTEE (BIAC) TO THE OECD 

 

Expert Consultation 

 

OECD Guidelines on Corporate Governance of State-Owned Enterprises 

 

Paris, 8 September 2014 
 
 

BIAC appreciates the opportunity to participate in the consultation on the revision of the OECD 

Guidelines of State-Owned Enterprises (SOEs) and is pleased to provide the following comments on 

the draft which has been issued for public consultation. These comments should be read in 

conjunction with the  BIAC comments for the 14 February consultation. We appreciate that several of 

our comments have been taken into consideration. Others should be further reinforced and are 

highlighted again below, in addition to further comments on the latest draft. We look forward to 

remaining involved in the discussions as the revision process proceeds. 
 
 
General comments 

 
- As an internationally agreed standard of how governments should exercise their ownership of 

SOEs, and of how SOEs should be governed, the OECD Guidelines have made an important 

contribution to improving corporate governance of SOEs in OECD member and non-member 

countries and as such have played a major role in fostering a level playing field for 

competition among SOEs and private firms and in ensuring that SOEs achieve their intended 

corporate outcomes while acting in the public interest at all times. At the same time, they give 

concrete advice to countries on how to manage their ownership rights.  

 
- Having been developed in 2005, the Guidelines are in need of updating. Therefore, the 

revision process presents an important opportunity to ensure that the Guidelines remain up-to-

date and are strengthened as a global benchmark for SOE governance and that state 

ownership does not distort the marketplace to the detriment of private enterprises. As such, 

dual objectives should be kept in mind, i.e. on the one hand ensuring that the state exercises 

its ownership functions responsibly and wisely and on the other avoiding distortions of 

competition and fostering open trade and investment. The Guidelines should help ensure that 

states, as well as the SOEs themselves, do not abuse their power and that they use their power 

wisely.  

 
- In view of the increasing importance of SOEs, in part due to their rapid growth in non-OECD 

countries, it is crucial that non-member countries are closely involved in the discussions and 

that the revision process includes a plan for outreach and capacity building once they have 

been finalized. Due attention should be given to encouraging implementation and appropriate 

application of the principles of the Guidelines.  

 

http://www.biac.org/statements/Corpgov/FIN_14_02_COM_SOE_GUIDELINES.pdf


  

- The OECD is involved in a range of different activities regarding SOEs, including in the areas 

of trade and investment. For overall consistency and to ensure that trade and investment 

implications of SOEs, including in the context of bilateral agreements, are given due attention 

in the review of the Guidelines, we recommend involving relevant experts from other parts of 

the OECD in the review process, including among others investment, trade, and competition. 

Careful attention should be paid to the broader implications of language on SOEs if used in 

other policy settings. 

 
- The Guidelines not only focus on the SOE itself, but also on the role of the state as an owner. 

One could therefore consider referring to this set of recommendations as “Guidelines on the 

enablement of Corporate Governance of State-Owned Enterprises”.  

 

- We welcome the transparent commenting process that has been put in place for the revision 

of the SOE Guidelines. However, since the SOE Guidelines were developed as a complement 

to the OECD Principles of Corporate Governance on which they are based, the review 

process of the Principles should closely inform the update process of the Guidelines to ensure 

continued compatibility. We are concerned that the two processes have not taken place 

exactly in parallel and that the SOE Guidelines might “get ahead” of the review process of the 

Corporate Governance Principles, for which the public consultation has not yet started.  
 
 
Preamble 

 
The preamble correctly underlines the economic weight of SOEs in a number of countries and the 

importance of supporting governments in improving the performance of SOEs. As the Guidelines 

have several objectives, the preamble should also more fully reflect the need for SOEs to achieve their 

intended outcomes while acting in the public interest at all times as well as the need to avoid 

distortions of competition and foster open trade and investment. 

 
We suggest underlining in para 1 that the governance of SOEs is critical to ensure that they can make 

a positive contribution to economic, social and environmental efficiency and competiveness. Para 1 

should also underline that SOEs are to the extent possible engaged in the provision of public services 

and not in commercial competition with private enterprises. 
 
Additional specific comments 
 
- Para 2: “natural monopolies” would require proper explanation.   
- Para 6: “takeover” should not necessarily be portrayed as a “threat”  
 
- Para 8: As mentioned in our comments on the Principles, we recommend moving the chapter on 

the Board further to the front as good governance starts at the top.  
 
Applicability and definitions 

 
As mentioned in this section, the Guidelines are an “OECD Recommendation”, i.e. a set of non-

binding guidelines and best practices to which the OECD members and associate countries have 

expressed their commitment. For OECD Recommendations, the OECD often has a well-established 

process in place to report on their practical implementation. It would be appropriate to already refer at 

this stage to the intention to put such a process in place with regard to the SOE Guidelines, both for 

member and non-member economies. 

 

Additional specific comments: 



 

 In paragraph 10, the sentence “corporate assets held indirectly via asset managers operating 

independently of the government would normally not be considered as SOEs” should be 

further clarified in the context of this paper. 



 In paragraph 15, the sentence reading “Enterprises held at subnational levels of government 
would, according to the national context and legislation, normally not be qualified as 


SOEs” is problematic. From a trade and investment perspective, sub-central SOEs, which can 
in fact be quite large, are important, and can in some cases pose serious challenges. 



 Para 17: replace “company” by “entity” as part of an SOE. 
 
 
The rationale of state ownership 

 
BIAC appreciates that several of its earlier comments have been taken into consideration, including 

the need for governments to review at regular intervals their ownership policy and to define the 

rationales for owning individual SOEs. It is important for governments to consider both when state 

ownership is desirable and when it is not, what the various implications and challenges are, and when 

future privatization should be aimed for. 

 
There should be clear distinctions drawn between any inherently public policy functions an SOE may 

be performing and commercial activities where it would compete with current or potential private 

sector companies. The state should avoid the creation of SOEs that engage in commercial competition 

activities and should limit SOE activities where commercial competition exists or may exist. The state 

should undertake a review of the laws, decrees, circulars and other regulations affecting the activities 

of commercial SOEs to ensure the absence of conflicting rules and negative implications for private 

companies as well as to ensure the accountability of the board of SOEs and for the performance of the 

SOE. 

 
We recommend mentioning in the section that public policy objectives and ownership policies should 
be developed and reviewed in consultation and communication with the general public. 
 
The State’s role as owner 

 
Striking the right balance between the state’s responsibilities for exercising its ownership functions 

and ensuring that SOEs serve the public interest should remain a fundamental objective of policy in 

this area. Governments should refrain from political interference in the management of the company, 

and should ensure that there is a level playing field so that private companies, whether domestic or 

foreign, can compete with SOEs in a competitively neutral manner. The manner in which the state 

balances the various objectives and interests should be publicly disclosed. The SOE Guidelines should 

highlight concerns about advantages SOEs might have in certain segments of the economy and should 

provide guidance for the privatization of certain SOEs. 
 
We welcome the introduction of a disclosure policy and clearer language on the setting and 

monitoring of the implementation of broad mandates. BIAC’s recommendation regarding public 

disclosure of SOE objectives have been taken into account. 

 
Regarding the remuneration of SOE boards and senior management, we have noted that the wording 

in the annotations has been strengthened. As many SOEs are or have been supported by tax payers’ 

money, wider stakeholder interests should be taken into account. BIAC’s earlier comments on the 



  

related commercial experience of board members of SOEs still remain to be reflected. 
 
Additional specific comments: 

 
 In point F, “acting as an informed and active owner” is not sufficient, in our view. It should 

also be underlined that the state should act with integrity and in the public interest. 



 Point F does not necessarily relate to the intent or purpose of an SOE, but signals control (see 

also section in the annotations). The Guidelines should avoid giving the impression that an 

SOE in compliance with OECD corporate governance best practices can be exempt from 

trade and investment commitments. 



 “Governance in a transparent and accountable manner” – Transparency and accountability are 
indeed attributes of good governance, but there are many others. 



 F: According to the legal structure of each company – suggest (state owned) entity 



 F 3, 4, 5, 6: There is a fine line between the responsibilities of the state as the owner and those 

of the board of the SOE themselves. Many of these responsibilities would be attributed to the 

board of a (private) company and not to the (individual) stakeholder. 



 Para 66: “In the case of partially owned SOEs, the state may not be in a position to formally 

‘mandate’ the fulfilment of specific objectives…” We recommend redrafting the sentence as 

this is rarely the case. 
 
 
State-owned enterprises in the marketplace 

 
BIAC welcomes the Working Party’s analysis on SOEs in the marketplace, which underlines the need 

to avoid market distortions. As a general principle, whatever rules are applied to the private sector 

should also be applied to SOEs at the national but also sub-national level of ownership. For example, 

governments and SOEs themselves should pay due attention to, among other things, conditions 

surrounding the issuance of equity, debt financing, and other sources of funding of SOEs, including 

how these compare with private competitors; explicit or implicit advantages (including in financing, 

regulatory treatment, enforcement, etc.) over private sector entities operating in similar industries; 

limitations to competition by SOEs benefiting from state subsidies / guarantees or from significant 

revenues from non-competitive markets, etc. 

 
In this respect, the amendments in C and E2 with regard to the possible benefits of SOEs are 
welcomed. When SOEs engage in competitive economic activities, it is understood that those 
activities must be carried out without undue advantages relative to the private sector. The same 
change is needed in para 84. 

 
We welcome clarifications in annotations 84 and 88, including the reference to the OECD flagship 
publication on competitive neutrality as requested by BIAC. 
 
Additional specific comments: 

 

 We recommend deleting the sentence in D “SOEs should not face uncompensated or 

operational obligations that could put them at a material disadvantage vis-à-vis private 

companies” as it only refers to material disadvantages of SOEs. The focus should be on 

ensuring a truly level playing field, not just that governments might create SOEs that are 



unable to compete because of that burden (this also applies to para 94 in the annotations). 



 We recommend adding “oversight” to points D, i.e. “SOEs should not be exempt from the 
application of general laws, tax codes, regulations and oversight” 



 E3: Why should this only relate to financial rate of return? SOEs should be required to 
achieve similar (or better) economic, social and environmental performance. 



 Para 105: “… discourage cross-subsidisation…” We recommend replacing “discourage” by 
“eliminate”. 



 When an SOE is acting as an agent of government engaging in the purchase of goods or 

services for the use of government, it should be subject to public procurement rules. When it 

is acting as a commercial entity, it should buy and sell on a non-discriminatory basis in 

accordance with commercial considerations. 



 Regulatory authority should be exercised by independent government entities, not SOEs. The 

following addition should be made to draft guideline III.A: “No ministry or agency of 

government that is responsible for the commercial success of an SOE should also be the 

regulator.” 



 The last sentence of para 92 should either be deleted or modified as follows: “On the other 

hand, under compensation for public policy activities can jeopardize the commercial viability 

of an SOE’s competitive activities, putting them at an undue commercial disadvantage the 

enterprise. 
 
 
Equitable treatment of shareholders 

 
As mentioned in our earlier comments, we believe that some revision is required in the Guidelines or 

annotations to indicate that when an SOE is partially privatized, the state should have no greater 

participation or involvement in the company or access to information that would not be available to a 

minority shareholder, other than the role its shareholding provides as a right. In addition, safeguards 

should be established for the fair treatment of minority shareholders. Minority shareholders also 

deserve adequate representation in the board and nominating committee of the SOE. 
 
 
We welcome the addition of a new point C underlining the importance of SOEs informing 

shareholders about the public policy objectives. We also welcome the clarification in the annotations 

that non-state shareholders are protected against abusive action and have means of redress. 
 
Additional specific comments: 

 

 The first sentence in point A does not fully recognize that the OECD Principles are also 

directed to states and exchanges, enabling good corporate governance, rather than just 

companies themselves. 



 B: “National corporate governance codes should be adhered to by all listed and, where 

feasible, unlisted SOEs”. We are concerned about the qualifier “where feasible”. Who 

determines what is feasible? 
 
 



  

Stakeholder relations and corporate ethics 

 
As underlined in our earlier comments, SOEs need to consider the economic, social and 

environmental impacts of their policies, plans and decisions and need to ensure that appropriate trade-

offs are made, balancing the various stakeholder interests. 

 
Additional guidance on balancing stakeholder interests and encouragement for communication and 

consultation with various stakeholder groups would be helpful, recognizing that stakeholders should 

be encouraged to express legitimate interests and concerns and that there are long-term benefits to 

balancing stakeholder interests. 

 
We welcome the fact that annotation 149 calls for monitoring and periodically testing the compliance 

with codes of ethics as recommended in our earlier comments. It is important that the board of an 

SOE keeps the enterprises values at the forefront of its own behaviour, uses them to guide its actions 

and promotes an ethical culture and collaboration throughout the enterprise through a number of 

mechanisms as appropriate (e.g., codes of conduct, staff consultation, training and performance, 

whistleblowing processes). 

 
We welcome the addition in annotations 155/156 that SOEs should under no circumstances be used 
directly as sources of capital to finance political campaigns or activities, but recommend deleting  
“directly”. 
 
 
Transparency and disclosure 

 
As underlined in our earlier comments, it is important to consider developments in the areas of 

disclosure and transparency with regard to corporate reporting to provide a sound basis for decision-

making by the various stakeholders. Reporting requirements should be equal or similar to private-

sector competitors. 

 
SOE boards should be transparent about their decisions, actions and outputs and the outcomes they 
have achieved. To demonstrate that they have delivered their stated commitments and have used 
public resources effectively in doing so, they should report their financial and non-financial 

performance in a timely manner. SOEs should assess the extent to which they are applying the 

principles of corporate governance as set out, for example, in the SOE Guidelines, report publicly on 

this assessment and develop action plans for continuous improvement. 

 
We welcome the clarification in B that SOEs should be subject to an annual independent external 

audit based on internationally recognized standards as well as consistent reporting on SOEs and 

annual publication of aggregated reports in principle D. Several annotations provide additional details, 

such as n° 168 which correctly clarifies that SOEs should face at least the same or similar disclosure 

requirements as listed companies, n° 193 giving more detailed information on the content of the 

aggregate report. 
 
Additional specific comments: 

 
 Para A and B: We recommend some clarification of what should be the subject of these 

internal and external audit procedures. 



 The order of the paragraphs should be changed to make the sequence more logical (starting 
with first accounting, then auditing). 





 C5: There should be a reference to reporting on material findings from internal and external 
audits. 

 
 
The responsibilities of boards of directors 

 
As mentioned in our earlier comments and our contributions to the Principles, we underline the 

importance of this section. A key issue for SOEs is to make the board truly responsible and 

accountable for the SOE and its activities and performance, bearing in mind that the main duty of the 

board of an SOE is to the citizens of the state. The state must recognize that the board power should 

not be perfunctory and only on paper. 

 
A number of issues which BIAC has identified for the review of the Principles are also relevant for 

the SOE Guidelines, e.g. encouraging effective Boards, recognizing that good governance starts at the 

top; considering issues such as board composition, director qualifications and training, skills and 

experience (including commercial experience); diversity of thought in the Boardroom and in the 

nominee selection processes; as well as the importance of independence of thought and objectivity of 

Board members in decision-making. 

 
An effective board nomination framework is crucial, facilitating the participation of non-government 

shareholders/stakeholders in the nomination process, avoiding restrictions on board membership to 

nationals, enhancing transparency of the nomination process, ‘insulating’ SOE boards from 

inappropriate interference from the State and highlighting the importance of relevant expertise, 

including commercial and financial expertise as crucial qualifications for board membership. 

 
Good boards start with good nominating committees, independent of the SOE executive and also 
sufficiently independent from the state as owner. BIAC’s recommendation to limit political 
interference in board processes has been introduced in point D and annotation 215. Several additional 
clarifications have been introduced in the annotations, e.g. regarding the independence of board 
members and good practice. 

 
While n° 217 introduced what kind of skills are desirable, we recommend further emphasis in the 

main section on skills. In particular for SOEs undertaking commercial activities in competition with 

the private sector, BIAC recommends that the SOE board has considerable private sector/commercial 

experience amongst its members. More general, SOE boards should have the appropriate skills and 

knowledge to exercise leadership and to meet the needs of their roles and responsibilities. 

 
There is some tension between the responsibility and authority of the board (overarching principle) 

vs. the state as an owner (principle II). Board responsibilities / authorities should be aligned with 

overall good governance principles. This would also facilitate privatization at a later stage, if 

appropriate. 
 
Additional specific comments: 
 
A: change “company” for “entity” (here and in other relevant places) 
 
D: “independent board members”- clarify independent from whom 
 
For background reading:  A new framework for good governance in the public sector (IFAC/CIPFA, 
July 2014)  

  

http://www.ifac.org/news-events/2014-07/ifac-and-cipfa-release-important-new-framework-good-governance-public-sector


  

DR. U.D. CHOUBEY, STANDING CONFERENCE OF PUBLIC ENTERPRISES, INDIA 

Dear Anne, 

Thanks for sending the Draft Text of the Revised Guidelines on Corporate Governance of State-

Owned Enterprises (‘SOEs’). 

At the outset, I appreciate and compliment the efforts taken by OECD for reforms in SOEs better 

known as Public Sector Enterprises (PSEs) in India. 

I would also like to draw a reference to our communication dated 28 January 2014 wherein, we 

had provided inputs with respect to issues pertaining to governance and functioning of PSEs in India. 

At this juncture, I would like to take an opportunity to reiterate and highlight the issues pertaining to 

corporate governance of PSEs in India: 

 There is no defined, well documented ownership policy in India.  

 There is multiplicity of control of the PSEs in India leading to time consuming exercise. 

 The board of an Indian PSE is exceptionally large leading to an ‘overload’ of independent 

directors leading to delay or lengthening of decision making exercise. 

 There is no mechanism in place so as to monitor and evaluate the performance of the owner 

and   PSE on a regular basis vis-a-vis a pre-decided ownership policy. 

Further, it may also be mentioned that the reforms suggested by OECD (on formalization of the 

Revised Guidelines on Corporate Governance of SOEs) need to be aligned with the law of the land, 

regulation, culture, customs and other related issues prevailing in respective countries. Also, it may be 

noted that such an adoption of the guidelines would require extensive deliberations/ brainstorming for 

systems-structural changes and hence, the method of adoption of the revised guidelines should be left 

to the respective countries so that the reforms are adopted in the best possible way. 

I shall be pleased to provide any additional inputs whenever required and assure you of my 

timely and continuous assistance. I request to send me the final copy of the OECD guidelines in this 

regard. 

Regards, 

 

Dr U.D. Choubey 

 

Director General, Standing Conference of Public Enterprises (SCOPE) 

 

  



GUBERNA (BELGIAN GOVERNANCE AND DIRECTORS INSTITUTE) 

Draft OECD Guidelines on Corporate Governance of State-Owned Enterprises  

GUBERNA’s comments – July 2014 

 

1. General observations 

 

GUBERNA wants to praise the OECD Working Party on State Ownership and Privatisation 

Practices for the excellent draft delivered and for the professional consultation process. 

As Belgian Governance and Director’s Institute, GUBERNA is particularly glad for the 

chances offered to actively contribute in this revision work. We sincerely hope to convince 

the Belgian government to use these guidelines, because they offer the chance for improving 

the way the Belgian State performs its ownership function.  

 

The revised guidelines offer a relevant and ambitious guidance for improving public 

governance at large. The format of the current document has been substantially improved 

compared to the 2005 version. The part on “Applicability and Definitions” is particularly 

interesting as it gives more clarity to the field of application of the OECD Guidelines. It fills 

the gap of the 2005 version that let too much room for interpretation. Similarly, the preamble 

contains now conceptual elements that are very useful for the user’s understanding (i.e. the 

definition of the term “ownership entity”). Other critical dimensions such as the need for 

more transparency towards the general public and the need for distinctly defining the roles 

and responsibilities of the different actors appear more clearly than in the 2005 version. 

GUBERNA can only rejoice these numerous interesting improvements.  

 

In contrast to the numerous national and international initiatives that stimulate good 

governance in all areas of society, the domain of public governance is almost neglected. 

GUBERNA highly appreciates that the OECD performs a truly international leadership 

role in stimulating governments to apply the basic principles of good public governance. 

However – even if it is not the first OECD objective – GUBERNA is convinced that 

instituting a certain degree of soft law with regard to the respect of the OECD Guidelines on 

Corporate Governance of SOEs would be an important step forward. This could be 

materialized via the well-known “comply or explain” principle which has proven to be an 

efficient tool in promoting and monitoring the respect of corporate governance by private 

(listed) companies. Such a “comply or explain” principle would allow each government to 

enhance the transparency towards the general public. As a recent GUBERNA report points 

out, transparency is often the “Achilles heel” of SOE governance.  The obligation for a 

“comply or explain” approach would allow having a view on disposals that are not complied 

with and the reasons explaining such departure (this in itself obliges the government to 

become accountable for setting its own rules or for deviating from the standard principles). 

GUBERNA therefore suggests that the OECD recommends its member states to follow 

the “comply or explain” principle with regard to its guidelines, putting the governments 

on the same line of obligations as the listed companies. This seems a reasonable suggestion, 

given that both work with ‘public’ funding and hence need to be transparent and accountable 

towards those funding their activities. At the same time such obligation would also strengthen 

the OECD guidelines in its quality as governance reference, while keeping the necessary 

flexibility for tailoring the respective governance practice to the national specificities and 

needs.  



  

 

2. Specific observations 

 

2.1. Many essential elements… 

 

a) Independent directors  

GUBERNA notices many improvements compared to the 2005 version of the Guidelines and 

is convinced by the added value brought by the part on “Applicability and Definitions”. We 

particularly appreciate the accuracy of some definitions like the SOE definition. The 

inclusion of a sentence about the existence of “independent” members in the boards of 

SOEs is a step forward in the promotion of public governance (is a good example of added 

value compared to the 2005 version that did not really tackle the issue of independence). The 

presence of independent directors in SOEs is an issue in many countries (including Belgium). 

However, it is correctly stated that there are important variations in the scope and definition 

of ‘independence’.  It would seem us one step further for the OECD to make an additional 

attempt in drawing guiding principles for defining ‘independence’. Such a general OECD 

definition could be a very valuable tool to feed the reflection at national level. There are 

already interesting elements mentioned in points 211 and 212 (p.39). This definition should 

not deep into details but define a general common core reference for any national definition 

of independent director in a public context. In se independence always needs to be defined 

in the circumstantial context of those ‘in power’ (like the focus on independence towards 

management in a managerial model –such as the US- or independence towards shareholders 

in a reference shareholder or blockholder –like the insider model in Continental Europe).  

 

GUBERNA additionally suggests specifying what is exactly meant by the expression “linked 

directly with the executive powers” (see point 207 (p.38) stating that “Good practice calls 

for persons linked directly with the executive powers not to sit on boards”). In Belgium, one 

can observe that many ministerial collaborators (members of cabinet) sit on SOE boards. 

Does the OECD mean that it should be avoided that such persons sit on a SOE board? Or is 

the focus really on people having executive functions as such? In our opinion, this statement 

deserves a clarification.  

 

b) Federal countries 

GUBERNA is particularly glad to notice that the OECD encourages the “regional levels” of 

federal countries for applying its Guidelines. As Belgian Governance and Directors’ 

Institute, GUBERNA is convinced of the necessity for taking specific features of federal 

structures into consideration, given that sub-national entities play a prominent shareholding 

role in Belgium.  

 

c) Transparency on state ownership 

According to our in-depth research, one of the main weaknesses of the Belgian state as a 

shareholder is the lack of transparency. We are therefore glad to notice the insertion of many 

disposals aiming at improving the transparency of the state’s role and interventions in 

its shareholding capacity. GUBERNA would like to underline the importance of points 192 

and 193 and its full support in this respect.    

Through its research, GUBERNA noticed a lack of clarity on the rationale for state 

ownership and on the global industrial strategy of the state as a shareholder. GUBERNA 

therefore fully agrees with the OECD’s statement (point 20 p.13) saying that “The 

government should develop an ownership policy. The policy should inter alia define the 



overall rationales for State ownership, the state’s role in the corporate governance of SOEs, 

and how the government will implement its ownership policy”. Also the point 22 about the 

high level policy document outlining the state’s overall objectives for investing in 

corporations is fully in line with what GUBERNA has recommended to the Belgian political 

parties on the eve of the 2014 general elections. GUBERNA witnessed a large political 

support for this recommendation.  

 

GUBERNA would like to stress the importance of the point 27 (p.14) stating that “To clarify 

the respective policy rationales underpinning their maintenance in state ownership, it can 

sometimes be useful to classify those SOEs into separate categories and define their 

rationales accordingly”. We are convinced of the need to foresee differentiated governance 

approaches and ownership rationales according to the kind of SOEs. This is in accordance 

with the well-known governance principle of “one size does not fit all”.  

 

GUBERNA fully supports the OECD statement 31 (p.15) that encourages governments to 

simplify and streamline the legal forms under which SOE’s operate. The Belgian SOE 

landscape is very heterogeneous due to the multiplicity of legal forms of SOEs which makes 

the implementation and respect of general governance principles all the more complex. This 

heterogeneity is also a hurdle to the transparency towards the general public who does not 

perceive the boundaries of the state in its quality of shareholder. In fact it would be our 

suggestion to apply the ‘Comply or Explain’ principle also to the choice of legal formats. 

If the government decides to deviate from corporate law and the traditional legal formats to 

set up an enterprise, it should explain why and clarify what are the essential deviations (in 

comparison to the traditional legal reference format), created by installing a sui generis status.  

 

d) Organisation of state ownership 

GUBERNA appreciates the clarification induced by point 44 (p.17) : “The exercise of 

ownership rights should be clearly identified within the state administration. The exercises of 

ownership rights should be centralised in a single ownership function, or, if this is not 

possible, carried out by a co-ordinating body”. This statement clarifies the OECD position on 

the ideal organisational structure of state ownership. While the OECD’s preference goes to a 

centralising entity, a co-ordinating body could also be a valid solution. The latter is in line 

with what we could observe in Belgium. In the same vein, GUBERNA fully agrees with the 

point 48 that states that “When the ownership function cannot be handled by a single entity, 

some key functions could nevertheless be centralised in order to make use of specific 

expertise and ensure independence from individual sector ministries. One example when such 

partial centralisation can be useful is the nomination of board members”. This is again very 

valid with regard to the Belgian situation and with what GUBERNA recommends to do. By 

the way, such a recommendation has been positively welcomed by Belgian experts and 

political representatives, demonstrating the support of the civil society for such approach.  

 

e) Accountability 

GUBERNA agrees that the ownership entity should be held accountable to representative 

bodies such as the parliament (point 50 p.17). GUBERNA pleads for an enhanced 

responsibility of the ownership entity towards the Parliament. On the other hand, GUBERNA 

thinks that the direct accountability of SOE representatives should be more carefully 

approached. In our opinion, this is an important issue that certainly deserves a tailored 

approach. In case of Parliament hearings (whether of the ownership entity or of the CEO of a 

SOE), GUBERNA is at one with the OECD that “confidentiality issues should be dealt with 

through specific procedures such as confidential or closed meetings” (point 53 p.18). This 



  

holds all the more for SOEs that operate in a competitive environment and for issues that 

relate to strategy and personal aspects. On the other hand direct public accountability of an 

SOE that only performs a public service function might be more straightforward. 

 

f) CEO nomination  

Good practice calls for the board to have the power to appoint and remove the CEO. This 

general principle is however not respected in Belgium where the government has the right to 

appoint and remove the CEO in majority owned SOEs. Such a practice can lead to many 

inconveniences and dysfunctions. GUBERNA rejoices that the OECD clearly states (in point 

201; p.37) that SOE boards should have the power to appoint and remove the CEO (and to 

have a decisive influence over the compensation of the CEO).   

 

g) Board evaluation and education 

GUBERNA fully supports the OECD recommendations to foster a periodic evaluation of 

board and director effectiveness. Although we agree with the recommendation that ‘In 

carrying out the evaluation, SOE boards could seek advice from external and independent 

experts as well as the ownership entity’, we would like to point out that it is essential for such 

evaluation exercises to be effective that they are conducted as objectively and open-minded 

as possible, without ignoring the necessary discretion, individual evaluations necessitate.  

We also applaud the link made between evaluations and board education, as stated “The 

evaluations could also be instrumental in developing effective and appropriate induction 

and training programmes for new and existing SOE board members”. GUBERNA is 

convinced of the need for training programmes and board evaluations which insure the 

continuous improvement of board members. To us, these are crucial recommendations.  

 

h) Respect of governance codes 

 

GUBERNA fully supports the OECD recommendation that listed SOEs have to respect the 

codes for listed companies. Given that also non-listed SOEs work with ‘public’ money, we 

fully support the statement that also non-listed SOEs should be encouraged – to the greatest 

extent feasible – to respect the national corporate governance codes (point 131 p.28). This 

would certainly allow improving the governance practices of SOE’s as well as enhancing the 

transparency of their governance.   

 

2.2. … and some suggestions for improvement  

 

a) Defining the scope of application 

 

Being aware of the difficulty to set up definitions that are valid for the broad range of OECD 

member states and the heterogeneous scope of SOEs, the high quality of the OECD 

definitions is all the more remarkable. However, GUBERNA would like to suggest further 

refining some definitions in order to avoid misinterpretation and confusion around the scope 

of applicability. In order to take into account the specific features of each kind of SOE, the 

concept of comply or explain could be a very useful tool. This solution would enhance the 

scope of applicability and the impact of the OECD Guidelines, while respecting a certain 

degree of flexibility, allowing differentiation amongst the companies owned by the state. To 

this end, some specific suggestions are detailed below.  

 



The remark that “For the purpose of the Guidelines, any state-owned corporate entity 

recognised by national law as an enterprise should be considered as a SOE” (p.4) brings 

clarity to the debate on the meaning of a SOE. In order to avoid any confusion, we would 

suggest clarifying some other definitions. When stating that “entities whose primary purpose 

is to exercise state powers would generally not be considered as SOEs” (p.4), the OECD 

opens a door to a broad potential escape route. Regarding the Belgian situation, there are 

many enterprises under the responsibility of sector ministers which exercise state powers but 

which have the characteristics of traditional companies. In our opinion, such kind of 

companies should be considered as SOEs and follow insofar as possible the OECD 

recommendations which could improve their governance systems. We would therefore 

suggest removing this part or clearly defining what is meant by “exercise of state powers”. 

An alternative solution might be to use the ‘comply or explain’ principle, so that entities that 

are not incorporated as an enterprise or that may be considered exercising state powers can 

explain why they consider not being (fully) subjected to the OECD recommendations. 

Explanation and accountability for deviating from the prescribed recommendations seem 

indeed the next step in this era of increased public scrutiny.   

 

At point 10 “Ownership and control”, it is mentioned that “corporate assets held indirectly 

via asset managers operating independently of the government would normally not be 

considered as SOEs”. The term independently seems somewhat confusing to us. Regarding 

the Belgian situation, this could mean by extension that assets owned by a specific holding 

(acting “independently” of the government) would not be concerned by the OECD 

guidelines. We are in favour of the largest possible scope of applicability avoiding any 

misinterpretation.  Here again there could be an alternative, in the sense that truly 

independent institutions, operating with public capital support, should (at least) be subjected 

to private sector governance recommendations for listed companies. 

 

Paragraph 13 states that “The Guidelines are applicable to SOEs pursuing competitive 

activities, either exclusively or together with the pursuit of public policy objectives”. Again, 

there is a risk that this statement considerably limits the scope of application of the 

Guidelines as it excludes SOEs who have primarily a public function (like e.g. railway 

companies). GUBERNA fears that this narrow interpretation would exclude many large 

SOEs. We would suggest encouraging commercially-oriented SOEs to follow the OECD 

guidelines as well as public-service oriented SOEs. Here again the ‘comply or explain 

principle’ could facilitate that the huge differences between those two categories of SOEs be 

sufficiently taken into consideration given the flexibility and tailoring such approach offers. 

 

b) Formal adjustments 

While GUBERNA fully agrees with the general structure of the proposed document, we 

would like to suggest minor arrangements in the part “Applicability and Definitions”. The 

current order of definitions does not seem optimal to us. As it is the focal point of this 

publication (see the title) and point 10 “Ownership and control” already uses the term SOE in 

its definition, we would suggest to start with defining SOEs. The definition of “Listed SOEs” 

could then come second, followed by “Ownership and control”, “The level of government”, 

“Economic activities”, “Competitive activities”, “Public policy objectives”, “Boards of state-

owned enterprises” and finally “CEO”. This order seems more logical to us.  

 

c) Board nomination and remuneration 

Based on its experience of public governance analysis in Belgium, GUBERNA very much 

appreciates the insertion of a statement saying that “it is also considered good practice to 



  

establish a specialised commission or ‘public board’ to oversee nominations in SOE 

boards” (point 66 p.19). This issue has been discussed in Belgium over the last few months. 

Some political parties gave their support for creating a specialised commission dedicated to 

nomination in public boards. In the same vein, the point 67 (p.19) seems very relevant to us. 

However, while the OECD recommends the use of professional staffing agencies or 

international advertisements as a means to enhance the quality of the search process, 

GUBERNA would already consider the use of national advertisements as an important step 

forward. Moreover, international advertisements are not relevant for all kind of SOEs. We 

would therefore suggest placing the term “international” between brackets.   

 

The point 82 (p.21) mentions that “There is a trend toward bringing the remuneration of 

board members of SOEs closer to private sector practices”. While most experts agree that 

best practices call for an alignment of private and public remuneration levels, one should 

not conceal the fact that the reality is quite different. Actually, GUBERNA notices in several 

countries – including Belgium – a trend toward limiting the remuneration granted to top 

managers and directors in SOES. GUBERNA would therefore recommend amending this 

statement (to align it more with reality) in the sense that although remuneration might differ, 

a certain degree of alignment seems necessary. This certainly holds for companies willing to 

recruit top managers and directors active in the private sector to join SOEs. As to disclosure, 

GUBERNA is in favour of the disclosure of remuneration of top management and directors 

(OECD point 168; p.33). Given that SOEs mainly work with public money, it seems normal 

that they should at least be subject to the same rules as listed companies.  

 

d) Suggestion for further reflection 

GUBERNA notices a trend toward the presence of observers at board level. More and more, 

people without voting right attend board meetings in various qualities (government’s 

commissioner, observer, expert, …). This phenomenon raises a lot of issues: what about the 

responsibilities incumbent to such people? Can they intervene in the discussions on all or on 

some items? Do they have access to all or some documents? What about the obligation of 

discretion? Who do they ultimately represent? What is their role? To whom do they report? 

These are many questions that could be tackled with regard to the status of these observers. 

GUBERNA misses information on how other countries tackle this issue and thinks that the 

OECD could be an ideal platform to discuss this practice (that seems to become more 

widespread in SOEs). Some references on this issue in the Guidelines would be welcome and 

certainly strengthen them in their ambition of taking new trends within the public governance 

debate into consideration.   

 

Prof. Dr. Lutgart van den Berghe – CEO GUBERNA 

Renaud Van Goethem – Research Associate GUBERNA 
  



INSTITUTE FOR HUMAN RIGHTS AND BUSINESS 

  

 
 

8 September 2014 
 

The Institute for Human Rights and Business welcomes the opportunity to offer comments on 
the OECD Guidelines on Corporate Governance of State-Owned Enterprises (the SOE 
Guidelines). 

 
The Institute for Human Rights and Business (IHRB) is a global centre of excellence and expertise 
on the relationship between business and internationally proclaimed human rights standards. We 
work to shape policy, advance practice and strengthen accountability to ensure the activities of 
companies do not contribute to human rights abuses, and in fact lead to positive outcomes. 

 
IHRB commends the OECD on the initiative to open the SOE Guidelines for public comment. This 
contrasts with the process for the review of the 2014 review of the OECD Corporate Governance 
Principles which have not been open to public comment to date. Given the interlinkages and the 
importance of the Corporate Governance Principles, it is important that these Principles are 
opened for public comment as well. IHRB participated in a discussion organized by TUAC during 
the Global Forum on Responsible Business Conduct focused on the relevance of the UN Guiding 
Principles on Business and Human Rights to both the Corporate Governance Principles and the 
SOE Guidelines in June 2014. 

 
IHRB would be pleased to respond to any questions and to be involved in further dialogue on 
this subject. 

 
A.    General Comments 

 
IHRB welcomes the SOE Guidelines in general as an important global reference point and in 
particular, welcomes the references in the SOE Guidelines to: 

    The purpose of exercising public ownership - to achieve the best interests of the public 

 Responsibilities to a wider set of stakeholders beyond just the Government and other 
shareholders 

    Accountability and transparency 
    Sustainable business and the focus on the longer-term interests of the company 

    Commitment to highest ethical standards 

 
IHRB would welcome strengthened attention in the SOE Guidelines to: 

 The role of the state as owner, regulator and business in respectively protecting and 
respecting human rights (please see Section B. below) 

    Governments leading by example 
 
1 See the TUAC Roundtable on Corporate Governance, http://www.tuac.org/en/public/e- 

docs/00/00/0E/F6/document_doc.phtml 
2 We draw attention to our recent  State of Play 3: Human Rights within the Political Economies of States –  Avenues for 
Application, Chapter 6.2 “States as Owners or Part-owners of Companies,” that highlights a series of issues on the 
interlinkages between states, SOEs and human rights issues.

http://www.tuac.org/en/public/e-
http://www.ihrb.org/pdf/2014-03-18_State-of-Play_HR-Political-Economy-States.pdf
http://www.ihrb.org/pdf/2014-03-18_State-of-Play_HR-Political-Economy-States.pdf
http://www.ihrb.org/pdf/2014-03-18_State-of-Play_HR-Political-Economy-States.pdf
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o As owners or part-owners of enterprises, Governments have an important opportunity 
to demonstrate what best practice looks like in terms of corporate governance, social 
responsibility and sustainability. We believe this point has not been sufficiently 
emphasized in the current draft of the Guidelines. 

    Coherence with other OECD instruments 
o We believe that more emphasis could be placed on SOEs acting in accordance with 

other, relevant OECD Guidelines and in particular the OECD Guidelines on Multinational 
Enterprises (MNE Guidelines) and the OECD Principles for Public Governance of Public-
Private Partnerships. 

 
B.       Comments on the Integration of Human Rights into the SOE Guidelines 

 
IHRB welcomes the reference in the draft SOE Guidelines to the UN Guiding Principles on 
Business and Human Rights in paragraph 148 of the Annotations. It is very useful to see a 
specific reference to these global principles in the document. However, at the moment, the 
reference is quite narrowly drawn -- i.e. as an ethical code. While the UN Guiding Principles are 
certainly an ethical standard, the innovation introduced by the UN Guiding Principles is in making 
human rights an operational consideration for Governments and businesses as a 
core part of the way business is conducted.  This means the integration of human rights into the 
policy of the SOE, the risk management system, monitoring and reporting, engagement with 
stakeholders and any grievance or redress mechanisms. 

 
It may be useful to provide a very brief background on the UN Guiding Principles that is well 
known to the OECD colleagues working on the MNE Guidelines, as the MNE Guidelines chapter 
on human rights is completely aligned with the UN Guiding Principles, based on a specific 
decision to coordinate the two instruments.  The UN Guiding Principles were unanimously 
endorsed in the UN Human Rights Council, signalling a strong government foundation and 
support that is relevant to Government ownership of SOEs. The UN Guiding Principles were 
endorsed by leading business organisations, individual companies, trade unions, and civil society 
and are an authoritative global reference point, providing overarching standards and 
benchmarks for action and accountability. 

 
There are a number of UN Guiding Principles that are particularly relevant to the draft SOE 
Guidelines3 - 

 UN Guiding Principle 2 calls on States to set clear expectations that all businesses, 
including SOEs, respect human rights; 

    UN Guiding Principle 4 on States’ duty to take “additional steps” to prevent human 
rights abuses by SOEs; 

 UN Guiding Principle 5 on State duties when they contract for business enterprises to 
provide services; 

    UN Guiding Principle 8 on policy coherence; 
 UN Guiding Principle 15 on the steps any enterprise, including an SOE, should take to 

respect human rights; 
    UN Guiding Principles 29-31 on operational level grievance mechanisms. 

 
The relevance of the UN Guiding Principles are explained further below. We have dealt with each 
section of the Guidelines and their annotations together. 

 
 
 

3 Please see the Annex for the specific text of the relevant Guiding Principle.
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Chapter I. - Rationale for State Ownership 

 
 Principle IA states that the Government should develop an ownership policy, including how 

the Government will implement its ownership policy. 

 Suggested addition to the Annotation Para 30: Include a reference to the UN Guiding 
Principles on Business and Human Rights or to international human rights standards as 
a relevant consideration for the ownership policy. They are relevant for three reasons: 

o (i) in line with Guiding Principle 4, Governments should take additional steps to 
ensure that SOEs do not abuse human rights; one of the clearest ways to do this is 
through a clear statement in its ownership policy; this would then have implications 
for the issues that the state should monitor in its role as owner (Chapter II.) 

o (ii) SOEs “are sometimes expected to fulfill special responsibilities and obligations 
for social and public policy purposes” (Annotation para 28), such as the delivery of 
public services that that are directly aligned with human rights issues - such as the 
right to housing or the right to water; the implications of 
that alignment should usefully be spelled out in policy and guidance for the SOE; 

o (ii) in line with Guiding Principle 15, all businesses should express a policy 
commitment to respecting human rights; including a commitment to human rights 
in the Government’s ownership policy would be an important prompt for the SOE 
itself to adopt a policy commitment to human rights. 

 
Chapter III. - State-Owned Enterprises in the Marketplace 

 IHRB draws attention to Pillar III of the UN Guiding Principles on Business and Human Rights 
on access to remedies which highlights the importance of providing redress to victims of 
corporate (including SOE) abuse of human rights.  This may fit here, under Annotation Para. 
90 or more readily under Annotation Para. 150 refers to mechanisms to report on unethical 
conduct.   This is very useful to see this in the document. For some unethical conduct 
however, such as human rights abuses, a reporting mechanism will often not be sufficient. 
Instead the focus should be on delivering remedies. This applies to all enterprises, including 
SOEs. It would be useful to add a reference to actual operational-level grievance mechanisms 
and to refer to the UN Guiding Principles 29-31 on such mechanisms. 

 
Chapter V. - Stakeholder Relations and Sustainable Business 

 
 IHRB would welcome an addition to the annotations that more specifically recognizes the 

SOE’s responsibility to respect the human rights of its stakeholders. 

 IHRB welcomes Annotation Para. 149 that refers to the importance of detailed 
guidance, participatory approaches and board and senior management monitoring. 

 Suggested addition to Annotation Para. 145 (also Annotation Para. 165): Include a reference 
to environmental, social and human rights policies. We refer to the recent EU directive of 
the European Parliament and of the Council amending Council Directives 
78/660/EEC and 83/349/EEC As Regards Disclosure Of Non-Financial And Diversity 
Information By Certain Large Companies And Groups, which will require environmental, 

social and human rights disclosure4 as an important indication of good practice on 
requiring disclosure on human rights. 

 Suggested addition to Annotation Para 152: We welcome this paragraph’s reference to 
elaborating on expectations, “supported by incentives and subject to appropriate reporting 
and performance monitoring.” These are the appropriate steps to take to embed issues in 
the management system of an SOE. The paragraph should, however, include a more specific 
reference to human rights in line with UN Guiding Principle 2, which calls on States to set 
clear expectations that all businesses respect human rights. In line with UN Guiding Principle 
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4, it is even more important that SOEs respect human rights, as they have a connection to 
the state. 

 
Chapter VI. Transparency and Disclosure 

 
 IHRB welcomes the reference to financial and non-financial disclosure. Under Principle 

VI.C.1., this could be made clearer by a reference to SOE performance against it policies and 
commitments as it is otherwise not clear that the SOE Guidelines are calling for disclosure on 
company performance on areas often of interest to the general public: issues of 
environmental, social and human rights, anti-corruption performance. IHRB would welcome a 
specific reference to disclosure on these points. Annotation paragraph 
173 starts to address this but it is likely that it will be important to disclose more than 
KPIs to contextualize and explain the SOE’s performance. 

 
 Suggested addition to the Annotation Para 181: IHRB welcomes the reference to the 

importance of reflection on risks and internal management systems to identify, manage, 
control and report on risks. We would welcome a more explicit reference to operational 
risks, including environmental, social and human rights risks. 

 
 IHRB welcomes Annotation Para. 189 and suggest this could be strengthened by referring 

not just to the relations but to the key issues in those relationships; otherwise the reporting 
may focus just on process (i.e. number of meetings) rather than the substance of the 
relationship. 

 
Chapter VII. The Responsibilities of the Board of State-Owned Enterprises 

 
 Suggested addition to the Annotation Para 209:  IHRB would welcome a reference to a 

broader basis for diversity on boards beyond the important dimension of gender, including for 
example, race, colour, language, religion, national or social origin, disability. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

4 More specifically the Directive will require disclosure relating to, as a minimum, environmental, social and 
employee matters, respect for human rights, anti-corruption and bribery matters.



 

 Annex 

 
UN Guiding Principle 2: “States should set out clearly the expectation that all business 
enterprises domiciled in their territory and/or jurisdiction respect human rights throughout 
their operations.” 

 
UN Guiding Principle 4: “States should take additional steps to protect against human rights 
abuses by business that are owned or controlled by the State…., including, where appropriate, by 
requiring human rights due diligence.” 

 
UN Guiding Principle 5: “States should exercise adequate oversight in order to meet their 
international human rights obligations when they contract with, or legislate for, business 
enterprises to provide services that may impact upon the enjoyment of human rights.” 

 
UN Guiding Principle 8: “States should ensure that governmental departments, agencies and 
other State-based institutions that shape business practices are aware of and observe the 
State’s human rights obligations when fulfilling their respective mandates…” 

 
UN Guiding Principle 15: “In order to meet their responsibility to respect human rights, 
business enterprises should have in place policies and processes appropriate to their size and 
circumstances, including: 
a) A policy commitment to meet their responsibility to respect human rights; 
b) A human rights due diligences process to identify, prevent, migitate and account for how they 
address their impacts on human rights; 
c) Processes to enable the remediation of any adverse human rights impacts they cause or 
to which they contribute.” 

 
UN Guiding Principle 29. “To make it possible for grievances to be addressed early and 
remediated directly, business enterprises should establish or participate in effective 
operational-level grievance mechanisms for individuals and communities who may be 
adversely impacted.” 

 

UN Guiding Principle 30. “Industry, multi-stakeholder and other collaborative initiatives that are 
based on respect for human rights-related standards should ensure that effective grievance 
mechanisms are available.” 

 

UN Guiding Principle 31. “In order to ensure their effectiveness, non-judicial grievance 
mechanisms, both State-based and non-State-based, should be: 
(a) Legitimate: enabling trust from the stakeholder groups for whose use they are intended, and 
being accountable for the fair conduct of grievance processes; 
(b) Accessible: being known to all stakeholder groups for whose use they are intended, and 
providing adequate assistance for those who may face particular barriers to access; 
(c) Predictable: providing a clear and known procedure with an indicative time frame for each 
stage, and clarity on the types of process and outcome available and means of monitoring 
implementation; 
(d) Equitable: seeking to ensure that aggrieved parties have reasonable access to sources of 

information, advice and expertise necessary to engage in a grievance process on fair, informed and 
respectful terms; 

(e) Transparent: keeping parties to a grievance informed about its progress, and providing 
sufficient information about the mechanism’s performance to build confidence in its 
effectiveness and meet any public interest at stake; 
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(f) Rights-compatible: ensuring that outcomes and remedies accord with internationally 
recognized human rights; 
(g) A source of continuous learning: drawing on relevant measures to identify lessons for 
improving the mechanism and preventing future grievances and harms; 

 
Operational-level mechanisms should also be: 
(h) Based on engagement and dialogue: consulting the stakeholder groups for whose use they 
are intended on their design and performance, and focusing on dialogue as the means to 
address and resolve grievances.” 

 

  



 

INSTITUTE OF CHARTERED SECRETARIES AND ADMINISTRATORS 

By email: stateownedenterprises@oecd.org 
 

16 September 2014 
 
Dear Sir/ Madam 

 
 
 

OECD consultation on the Guidelines on Corporate Governance of State-Owned 

Enterprises 
 
 
We welcome the opportunity to comment on the OECD’s consultation on the Guidelines on 

Corporate Governance of State-Owned Enterprises (“SOE(s)”). The Institute of Chartered 

Secretaries and Administrators (“ICSA”) is the professional body that qualifies Chartered 

Secretaries and, as such, our members are well placed to understand the issues connected 

with corporate governance of SOEs.  In preparing our response we have consulted, 

members with experience in such enterprises. 
 
 
General comments 
 
 
We would agree with the sentiment behind the amendments that these Guidelines should 

continue “to set high levels of aspiration for SOE owners and serve as a guidepost for their 

continued reform efforts”1. 
 

 

SOEs experience different governance challenges to corporations in the private sector. For 

example, SOEs can benefit from the protection of two major threats experienced by private 

sector corporations: takeover and bankruptcy.  However, this can lead to further distortions 

by those dealing with SOEs taking advantage of this protection e.g. through the abuse of 

payment terms.  SOEs can also suffer “just as much from undue hands-on and politically 

motivated ownership interference as from totally passive or distant ownership by the state”2. 

SOEs often have a complex chain of agents involved in the performance accountability for 

the SOE.  Structuring this to ensure efficient decisions and good corporate governance can 

be challenging. Despite all of the above, corporate governance of SOEs is just as important 

as it is in the private sector and needs to be proportionate and balanced – both for the SOEs, 

their stakeholders and the private sector with which they interact. Guidelines are necessary, 

and should not seek to place SOEs in handcuffs or to be more onerous than governance 

guidelines for the private sector.  Similarly they should enable an open, accountable and 

transparent playing field for all concerned. 

 
 

 
1 Page 2 Section 3 of the OECD Guidelines on Corporate Governance of State-Owned Enterprises 
2 Page 3 Section 6 of the OECD Guidelines on Corporate Governance of State-Owned Enterprises 
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Commentary on specific sections 

Section I Rationales for State Ownership 

We would agree with the intentions behind this section. We would particularly agree that 
such policies define the state’s role in the corporate governance of SOEs. 
 

 
Section II The State’s Role as an Owner 

Much of this section reflects the 2005 Guidelines and the amendments support the main 

premise that the state should be an informed and active owner, ensuring that governance of 

SOEs is carried out in a transparent and accountable manner. 
 

 
Section III State-Owned Enterprises in the Marketplace 

This section reflects the requirement for legal and regulatory frameworks for SOEs to 

ensure a level playing field in markets where SOEs and private sector companies compete. 

The amendments to the 2005 guidelines are again a reasonable update. As mentioned in 

the introduction, additional requirements on SOEs should be balanced and proportionate, 

thus avoiding market distortions and enable trust and transparency for all parties and 

stakeholders. 
 

 
IV Equitable Treatment of Shareholders and Other Outside Investors 

We would support the additions to this section, especially the requirement to adhere to 

national corporate governance codes by all listed and, where feasible, unlisted SOEs. 
 

 
V Stakeholder relations and Sustainable Business 

Again the amendments to this section regarding SOEs responsible business conduct and 

their not being used as vehicles for financing political activities are reasonable. 
 

 
VI Transparency and Disclosure 

The amendments to this section reflect current practices and expectations with regards to 

transparency and disclosure requirements and accounting and auditing standards. In 

particular, additions regarding remuneration policies and board member qualifications and 

appointment processes are welcomed. 
 

 
VII The Responsibilities of the Board of State-Owned Enterprises 

We support the amendments to this section and the intention to reflect current practices 

regarding the avoidance of conflicts of interests, board member independence, the Chair 

assuming responsibility for boardroom efficiency, establishment of committees and the 

carrying out of annual, well-structured board evaluations, the outcome of which should 

inform the board nomination process. 

With regards to the efficiency of the board, ICSA helped develop the Financial Reporting 

Council’s (“FRC”) “Guidance on Board Effectiveness” published in March 2011. This 

document was then adapted, with the support of ICSA and FRC, by the Baltic Institute of 

Corporate Governance who published the Guidance on Board Effectiveness, Handbook for 

State-Owned Enterprises in October 2013 and we would commend this publication to you3. 
 

 



 

Conclusion 
 
 
To conclude, the intention behind the revised Guidelines and the amendments therein are 

appreciated. Guidelines which seek to achieve the following are to be commended: 

   Level the playing field in markets where SOEs and private sector companies 
compete in order to avoid market distortions; 

   Aid transparency and accountability in public policy; 

 Introduce proportionate frameworks and regulations with regards to finance and 

legal structures; 

   Provide for independent and impartial redress; 

   Ensure internal operations are clear, transparent, monitored and disclosed; and 

   Promote board independence, objectivity and efficiency. 
 

 
However, as with all governance guidelines and frameworks seeking to ensure trust and 

transparency, they need to be proportionate and balanced for all parties involved. 
 

 
We hope our feedback is useful and if you would like to discuss any comment in more 

detail, please contact me. 
 

 
Yours faithfully 

 

 

Peter Swabey 

Policy & Research Director 

Tel: 0207612 7014 

Email: pswabey@icsa.org.uk 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

3 http://bicg.onclick.lt/uploads/docs/BICG_Guidance%20on%20Board%20Effectiveness-15.pdf 
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MICHAEL S. MAKAREM, MUBADALA, ABU DHABI 

Dear Alissa, 

Thank you for your email and for involving us in the process.  We have reviewed the draft and find 

that it captures all of the important guidelines that are required to effectively govern SOEs.  In line 

with your email below, we would like to propose a couple of minor changes.  The first is on page 7 

point F7, where we think the addition of the word “retain” after “attract” will be helpful.  The second 

is on page 8, point D, where there should be language to the effect of the following added:  “In certain 

instances SOEs are established for a specific purpose by the state, thus they may be exempt from the 

application of general laws, tax codes and regulations to the extent necessary to meet their 

objectives.”  

We appreciate your efforts in updating the guidelines, and are happy to discuss our changes at your 

convenience. 

Best regards, 

Michael S. Makarem 

 

  



 

MOHAMED HASSOUNA, ADVISER TO THE MINISTER OF INVESTMENT, EGYPT 

Suggested points – mostly based on actual observations - that may be added or integrated in 

existing text of the relevant section 

39 C and 85 A: 

 In the likely case where the representative of the "Treasury" or Ministry of Finance is 

present as a member of the General Assembly,  his role must not be to represent the short 

term interest of the Treasury to get –for example- more cash from dividends, rather the long 

term interest of the profit-oriented SOE which may require more retention of profits. 

 The vote of the member of the General Assembly representing the Treasury should not be 

perceived any differently from all other Assembly members.  

72/73: 

 There is a high probability that SOE officials equate proper corporate governance to a clean 

auditor report. This confusion must be clarified, for example: governance issues may not 

always reflect on financial statements and hence may not always be traceable by auditors' 

reports, and governance acts preventively rather than correctively. 

 Means to double check auditors reports should be put in place to avoid agency problems, 

and the undesirable alliance between the top management and auditors against owners 

interests. 

82/83: 

 Remuneration package for board members and chairmen must not rely mainly on yearend 

bonus, because this tends to attract the higher caliber to highly profitable companies which 

distribute good bonuses, making it difficult to attract talented turnaround/restructuring 

professionals to the distressed companies that need them most. 

223 H: 

 It is mandatory to keep the utilization of specialized committees within rational limits. 

Excessive establishment of several committees unnecessarily may impede the efficiency of 

management functions.  

 Keeping the costs attached to meetings of specialized committees within acceptable ranges 

is highly recommended. The supreme auditing agency does take account of practices that 

cause this cost item to soar unjustifiably.  

 Membership in one or more of those committees must not be used as a tool to reward 

members. Selection of members should be based solely on credentials and skills. 

 It is recommended to place a maximum for the number of specialized committees which one 

person can be a member of at any point in time. 

 The BOD shall keep track of the number/frequency of meetings of any specialized 

committee, which should be reasonable in light of the assignments and tasks.  
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230 I: 

 It is important to clarify here who shall evaluate the performance of the Chairman, since the 

evaluation of individual members is mentioned. 

 It may be relevant to highlight here the difference between the BOD self-valuation and the 

role of the General Assembly which clearly includes the same function. 

 The BOD self-evaluation exercise may include an "optional" interim less comprehensive 

valuation. This need emerges in real life especially when a BOD is suffering from one or 

two members’ attitude or lack of knowledge, but find that they have to wait till yearend. An 

interim valuation will present solid and transparent grounds for the necessary action. 

213 E: 

 In many countries, large SOEs have a stake held in "joint-venture" companies or banks, 

legally under private sector laws but have both private and public shareholdings. Clear 

regulations must be put in place regarding the representation of the SOE on the Board of this 

JV entity. 

 Those regulations should include criteria to choose the representative on the JV board, the 

financial regulations regarding allowances and yearend bonus for BOD members, the 

maximum term for one representative on the board of a JV (3 – 5 years for example) … etc.  

 In some cases the SOE may find it better and fair to establish a remuneration package that 

rewards representatives on JV boards according to periodic reporting to the SOE (quarterly) 

by their representative. 

 The issue of profitable vs loss-making JVs must be addressed when rewarding 

representatives. After all, in some cases the boards of distressed companies exert more effort 

than highly profitable. 

 

  



 

MUNQITH AL BAKER, IRAQ MINISTRY OF INDUSTRY AND MINERALS 

Dear Katrina, 

Thank you for your transparency in putting these guidelines under discussions for serious update. 

I have the following notes concerning the guidelines: 

These notes tends to make these guidelines more dynamic and pragmatic taking into account new 

global trends, evolving corporate governance more toward new governance approaches by providing 

more leadership and steering role for the BoD and the CEO. 

Specifically, I recommend the expansion of the following sections: II and VII to implement the above 

mentioned notes. 

The new section II will be read as:  

"The State's Role as an Owner, a Promoter and a Motivator" 

This is to define the possible role the state should play as a monitor, a facilitator or a driver. In line 

with the global trends played by different states to revive and sustain economy. This is somehow 

more dynamic and pragmatic. 

The new section VII will be read as: 

"The Responsibilities of the Boards of SOEs, its Selection, Leadership Role, and the selection and 

Leadership Role of the CEO" 

More of new governance issues are introduced in this section. 

Looking forward to the results of the meeting which unfortunately I couldn't attend. 

Wishing you all the best, 

Munqith Al-Baker 
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PAKISTAN INSTITUTE OF CORPORATE GOVERNANCE 

These comments are provided by Pakistan Institute of Corporate Governance (PICG), a public-

private enterprise set up as an independent company for increasing the awareness of and 

promoting good corporate governance practices. PICG has been instrumental in the issuance of 

the revised Code of Corporate Governance 2012 and the Public Sector Companies (Corporate 

Governance) Rules 2013 in Pakistan. 

It is a general notion that State Owned Enterprises (SOEs) across Asia need serious efforts to manage 

the challenges and issues they face due to several shortcomings on their part. Due to largely 

ineffective operations, many are being deliberately driven to technical insolvency by governments and 

other civil authorities who control these corporations. Corporate governance matters in all 

corporations whether privately owned or state owned as there is a strong connection between board 

effectiveness and market valuations. As a consequence of the shortcomings, SOE governance remains 

a challenge in most countries, and privatization is often the most preferred option.  

However, it is worthwhile to note that SOEs are now seen to focus more closely on performance and 

in becoming more market competitive than before. Yet, the mechanism of accountability in the 

private sector is remarkably different and the processes by which governance may be reformed vary 

significantly. Additionally, the lack of sanctions and non-binding character of several self-regulatory 

approaches gives room for some corporations to disregard the principles and rules. This observation 

would support an endorsement of rules that are enforceable - e.g. prescriptive regulation. 

We have reviewed the draft of the revised OECD Guidelines on Corporate Governance of State-

Owned Enterprises and our specific comments are given in the attached pages 2 to 9.
1
  

General comment 

(Mandatory) Director Trainings
2
  

A number of jurisdictions, especially in Asia, have now in place a mechanism for training of their 

board of directors. The only issue that is seen is the flexible and voluntary nature of these trainings. 

There is accordingly a need to mandate the director trainings in order to ensure that the board 

members are all on the same level of understanding. This would enable board effectiveness in 

collective decision making. It would also provide an essential mechanism to keep abreast and updated 

with the laws and regulations impacting governance in the organization and any amendments thereto. 

                                                      
1 Whilst reviewing the draft of the revised OECD Guidelines on Corporate Governance of State-Owned Enterprises and for 

the purposes of our comments we have also consulted the revised ICGN Global Governance Principles 2014 and 

International Framework: Good Governance in the Public Sector (Executive Summary), International Federation of 

Accountants, The Chartered Institute of Public Finance & Accountancy, July 2014 

2 The Pakistan Code of Corporate Governance, 2012 has introduced mandatory director training certification. In Singapore 

the Code recommends appropriate training for directors on duties and how to discharge its duties when the person is 

first appointed to the board. It further recommends regular relevant training on new laws, regulations and commercial 

risks. Whilst these are pertinent recommendations, the problem lies with compliance due to its flexible and voluntary 

nature. On the other hand, Malaysia has introduced mandatory training for directors when they first became directors 

and on a continuing basis effective in 2003. The mandatory requirement has been removed from January 2005, under 

the Malaysian Code of Corporate Governance, 2012 the Nominating Committee is entrusted with the responsibility of 

facilitating board induction and training programs. 



 

Specific Comments 

 

 

Comment:  

The chain of accountability in public sector companies differs greatly from that which applies to 

private sector companies. It is therefore essential that accountability and relationships are clearly 

understood to engage institutional stakeholders and to ensure a dialogue with and provide 

accountability to the public.  

(B) This is a very important issue. It would be ideal to lay down procedures for political 

accountability which can be questioned by the general public. The International Federation of 

Accountants ‘Principles for Good Governance in the Public Sector’
3
 states that ‘it is essential that 

each entity as a whole can demonstrate  the appropriateness of all of its actions and has mechanisms 

in place to encourage and enforce adherence to ethical values and to respect the rule of law’.  

(C) The first sentence appears to be repetitive of (A). The rationale should be included as a part 

of the development of an ownership policy. 

  

                                                      
3 International Framework: Good Governance in the Public Sector (Executive Summary), International Federation of 

Accountants, The Chartered Institute of Public Finance & Accountancy July 2014 

I. RATIONALES FOR STATE OWNERSHIP 

 

The state exercises the ownership of SOEs on behalf of the general public. It should therefore 

carefully evaluate and disclose the public policy objectives that motivate state ownership and 

subject these to a recurrent review.  

 

A. The government should develop an ownership policy. The policy should inter alia define the 

overall rationales for state ownership, the state’s role in the corporate governance of SOEs, and 

how the government will implement its ownership policy.  

B. The ownership policy should be subject to appropriate procedures of political accountability and 

disclosed to the general public. The government should review at regular intervals its ownership 

policy.  

C. The government should define the rationales for owning individual SOEs and subject these to 

recurrent review. Any public policy objectives that individual SOEs, or groups of SOEs, are 

required to achieve should be clearly mandated by the relevant authorities and disclosed. 
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Comment:  

With regard to (C), although the annotations mention that the ownership entity should avoid 

electing an excessive number of board members from the state administration in order to avoid 

possible conflicts of interest, there is a need to identify a mechanism which can sustain this in 

practice. A fit and proper criterion could be a way forward that meets a stipulated level of 

qualification, experience and competence for all board members.

II. THE STATE’S ROLE AS AN OWNER 

The state should act as an informed and active owner, ensuring that the governance of SOEs is 

carried out in a transparent and accountable manner, in accordance with the ownership policy 

and with the necessary degree of professionalism and effectiveness.  

 

A. Governments should simplify and streamline the legal forms under which SOEs operate. Their 

operational practices should follow commonly accepted corporate norms.  

B. The government should not be involved in the day-to-day management of SOEs and should 

allow them full operational autonomy to achieve their defined objectives.  

C. The state should let SOE boards exercise their responsibilities and should respect their 

independence.  

D. The exercise of ownership rights should be clearly identified within the state administration. 

The exercise of ownership rights should be centralised in a single ownership function, or, if this is 

not possible, carried out by a co-ordinating body. This “ownership entity” should have the capacity 

and competencies to effectively carry out its duties.  

E. The ownership entity should be held accountable to representative bodies such as the Parliament 

and have clearly defined relationships with relevant public bodies, including the state supreme 

audit institutions.  

F. The state as an informed and active owner should exercise its ownership rights according to the 

legal structure of each company. Its prime responsibilities include:  

1. Being represented at the general shareholders meetings and effectively exercising voting rights;  

2. Establishing well-structured, merit-based and transparent board nomination processes in fully or 

majority-owned SOEs, and actively participating in the nomination of all SOEs’ boards;  

3. Setting and monitoring the implementation of broad mandates and objectives for SOEs, 

including financial targets, capital structure objectives and risk tolerance levels;  

4. Setting up reporting systems that allow the ownership entity to regularly monitor, audit and 

assess SOE performance, and monitor their compliance with applicable corporate governance 

standards;  

5. Developing a disclosure policy for SOEs that identifies what information should be publicly 

disclosed, the appropriate channels for disclosure, and procedures for ensuring quality of 

information.  

6. When permitted by the legal system and the state’s level of ownership, maintaining continuous 

dialogue with external auditors and specific state control organs;  

7. Ensuring that remuneration schemes for all SOE board members foster the long term interest of 

the company and can attract and motivate qualified professionals.  

 



 

 

Comment: 

Under (B) it is stated that efficient redressal through unbiased legal or arbitration instances 

should be available to stakeholders, including competitors, when they consider that their rights have 

been violated. 

Public governance must be taken seriously with transparency ruling the day.  We notice there is a 

fundamental shift from the one size fits all type of regulation of institutions to risk focused 

supervision and to a disclosure based regime. We recommend adding the words ‘and regulatory 

authorities’ after the word ‘competitors’. This is with a view to ensure a minimum level of corporate 

governance and at the same time, bring about greater competition and dynamism. 

  

III. STATE-OWNED ENTERPRISES IN THE MARKETPLACE 

 

Consistent with the rationale for state ownership, the legal and regulatory framework for SOEs 

should ensure a level playing field in markets where SOEs and private sector companies 

compete in order to avoid market distortions.  
A. There should be a clear separation between the state’s ownership function and other state 

functions that may influence the conditions for state-owned enterprises, particularly with regard to 

market regulation.  

B. Stakeholders, including competitors, should have access to efficient redress through unbiased 

legal or arbitration instances when they consider that their rights have been violated.  

C. Where SOEs combine commercial and public policy objectives, high standards of transparency 

and disclosure regarding their cost structures must be maintained, allowing for an attribution of 

costs and liabilities to main activity areas. This can be facilitated, when feasible and efficient, by 

the structural separation of an SOE’s commercial and public policy activities. Costs related to 

public policy objectives should be funded by the state budget and disclosed.  

D. SOEs should not be exempt from the application of general laws, tax codes and regulations. At 

the same time, SOEs should not face uncompensated financial or operational obligations that could 

put them at a material disadvantage vis-à-vis private companies in like circumstances.  

E. SOEs’ competitive activities should face market consistent conditions regarding access to debt 

and equity finance. In particular:  

1. SOEs’ relations with all financial institutions, as well as non-financial SOEs, should be based on 

purely commercial grounds.  

2. SOEs’ competitive activities should not benefit from indirect financial support such as 

preferential financing, tax arrears or undue trade credits from other SOEs.  

3. SOEs’ competitive activities should be required to earn rates of return that are, taking into 

account their operational conditions, consistent with those obtained by competing private 

enterprises.  

 

F. When SOEs engage in public procurement, whether as bidder or procurer, the procedures 

involved should be competitive, non-discriminatory and safeguarded by appropriate standards of 

transparency. 
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IV. EQUITABLE TREATMENT OF SHAREHOLDERS AND OTHER OUTSIDE 

INVESTORS 

 

Where SOEs are listed on stock exchanges or otherwise include non-state investors among their 

owners, the state and the enterprises should recognise the rights of all shareholders and ensure 

shareholders’ equitable treatment and equal access to corporate information.  
A. The state should strive toward an unqualified implementation of the OECD Principles of 

Corporate Governance when it is not the sole owner of SOEs, and of all relevant sections when it is 

the sole owner of SOEs. Concerning shareholder protection this includes:  

1. The state and SOEs should ensure that all shareholders are treated equitably.  

2. SOEs should observe a high degree of transparency towards all shareholders.  

3. SOEs should develop an active policy of communication and consultation with all shareholders.  

4. The participation of minority shareholders in shareholder meetings should be facilitated so they 

can take part in fundamental corporate decisions such as board election.  

5. Transactions between the state and SOEs should take place on market consistent terms.  

 

B. National corporate governance codes should be adhered to by all listed and, where feasible, 

unlisted SOEs.  

C. Where SOEs are required to pursue public policy objectives, adequate information about these 

should be available to non-state shareholders at all times.  

D. When SOEs engage in co-operative projects such as joint ventures and public-private 

partnerships, they and their owners should ensure that contractual rights are upheld and that 

disputes are addressed in a timely and objective manner. 

 

Comment: 

Under (2) we recommend adding the words ‘and open communication’ after the word 

‘transparency’. Open communication and disclosure would be the means to achieve transparency 

towards all shareholders. 

  



 

V. STAKEHOLDER RELATIONS AND SUSTAINABLE BUSINESS 

 

The state ownership policy should fully recognise SOEs’ responsibilities towards stakeholders 

and request that they report on their relations with stakeholders. It should make clear any 

expectations the state has in respect of responsible business conduct by SOEs.  

 

A. Governments, the state ownership entities and SOEs themselves should recognise and respect 

stakeholders’ rights established by law or through mutual agreements.  

B. Listed or large SOEs, as well as SOEs pursuing important public policy objectives, should 

report on stakeholder relations.  

C. The boards of SOEs should be required to develop, implement and communicate compliance 

programmes for internal codes of ethics. These codes of ethics should be based on country norms, 

in conformity with international commitments and apply to the company and its subsidiaries.  

D. Where governments have expectations regarding responsible business conduct by SOEs, these 

should be publicly disclosed and mechanisms for their implementation be clearly established.  

E. SOEs should not be used as vehicles for financing political activities. SOEs themselves should 

normally not make political campaign contributions. 

 

Comment:  

With regard to stakeholder engagement, other corporate bodies and stakeholders should 

participate in formulating and drafting the new rules. This would ensure that the rules represent and 

articulate the interests of all parties. Additionally, if it is required by law, such participation in the 

making of the rules may then be deemed as an acknowledgement to be bound by these. 

It would also create an atmosphere of fairness amongst all parties. This would not be the case if a 

few parties impose their will on others. Effective stakeholder engagement helps eliminate such 

impositions by helping parties to communicate their interests thereby enabling stakeholders to make 

informed decisions.  

Also, building on the strength of stakeholder engagement discussed above, as responsible 

business conduct encompasses corporate governance, corporate social responsibility (CSR) and 

sustainable environment, more prescriptive regulations are needed on CSR and reporting on 

environmental and health standards. 

The International Federation of Accountants’ ‘Principles of Good Governance in the Public 

Sector’
4
  also support defining outcomes in terms of sustainable economic, social and environmental 

benefits. 

  

                                                      
4 International Framework: Good Governance in the Public Sector (Executive Summary), International Federation of 

Accountants, The Chartered Institute of Public Finance & Accountancy July 2014 
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VI. TRANSPARENCY AND DISCLOSURE 

SOEs should observe high standards of transparency and disclosure and be subject to the same 

high quality accounting and auditing standards as listed companies.  
A. SOEs should develop efficient internal audit procedures and establish an internal audit function 

that is monitored by and reports directly to the board and to the audit committee or the equivalent 

company organ.  

B. SOEs should also be subject to an annual independent external audit based on internationally 

recognised standards. Specific state control procedures do not substitute for an independent 

external audit.  

C. SOEs should disclose material financial and non-financial information on the company in line 

with high quality internationally recognised standards of corporate disclosure, and including areas 

of significant concern for the state as an owner and the general public. This includes in particular 

SOE activities that are carried out in the public interest. With due regard to company capacity and 

size, examples of such information include:  

1. A clear statement to the public of the company objectives and their fulfilment (for fully-owned 

SOEs this would include any mandate elaborated by the state ownership entity);  

2. Company financial and operating results, including the costs and funding arrangements 

pertaining to public policy objectives;  

3. The governance, ownership and voting structure of the company, including the content of any 

corporate governance code or policy and implementation processes;  

4. Information on board member remuneration policies and levels as well as board member 

qualifications, selection process, roles on other company boards and whether they are considered as 

independent by the SOE board;  

5. Any material foreseeable risk factors and measures taken to manage such risks;  

6. Any financial assistance, including guarantees, received from the state and commitments made 

on behalf of the SOE, including contractual commitments and contingent liabilities arising from 

public-private partnerships;  

7. Any material transactions with the state and other related entities, including other SOEs;  

8. Any relevant issues relating to employees and other stakeholders.  

D. The ownership entity should develop consistent reporting on SOEs and publish annually an 

aggregate report on SOEs. Good practice calls for the use of web-based communications to 

facilitate access by the general public. 

 

 

Comment: 

As global accounting standards rapidly move towards convergence, there may be good cause to 

provide for specific disclosure requirements especially of non-financial information to ensure that 

reasons are readily provided for non-compliance thereof. 

Boards must proactively oversee and review risk management. This function is one of the most 

challenging of all. In the recent global financial crisis companies now face risks that are more 

complex, interconnected and potentially devastating than ever before. Hence there is a stronger need 

to ensure that risks are appropriately considered in developing a company’s business strategy. This is 

also reflected in ICGN Global Governance Principles 2014 (Sections A 5.1 & 5.4).  

Reiterating our comment above, it is not just about managing risks on a day-to-day basis. Boards 

should have in place and oversee a risk management framework that gives the board comfort that such 

issues are being addressed within the company and are brought to the board’s attention on a timely 

basis. 



 

 

Comment: 

For (C), (D) and (E) it is pertinent to add that Boards must have access to independent advice 

whenever required and at the Company’s expense. This is supported in the ICGN Global Governance 

Principles 2014 (Section A, 1.8). 

On (F) we recommend adding the words ‘leadership and’ before the words ‘responsibility’.  

With respect to (H) we recommend adding the word ‘nomination’ before the words ‘and 

remuneration’. 

On (I) we recommend adding the word ‘objective’ before the words ‘annual’. 

Further, in line with the provisions of clauses (C ), (D) and (E) above that allow for the exercise 

of independent and objective judgment, it would be appropriate to additionally prescribe  a fit and 

proper criteria (as mentioned in the earlier comment on Principle II) for appointment to the position of 

the Chief Executive. This would in turn allow the board of directors to shortlist and recommend at 

VII. THE RESPONSIBILITIES OF THE BOARDS OF STATE-OWNED ENTERPRISES 

 

The boards of SOEs should have the necessary authority, competencies and objectivity to carry 

out their functions of strategic guidance and monitoring of management. They should act with 

integrity and be held accountable for their actions.  
A. The boards of SOEs should be assigned a clear mandate and ultimate responsibility for the 

company’s performance. The role of SOE boards should be clearly defined in legislation, 

preferably according to company law. The board should be fully accountable to the owners, act in 

the best interest of the company and treat all shareholders equitably.  

B. SOE boards should effectively carry out their functions of setting strategy and supervising 

management, based on a broad mandate set by the government. They should have the power to 

appoint and remove the CEO.  

C. SOE board composition should allow the exercise of objective and independent judgement. All 

board members, including any public officials, should be nominated based on qualifications and 

have identical legal responsibilities.  

D. Independent board members, where applicable, should be free of any material interests or 

relationships with the company, its management or the ownership entity that could jeopardise their 

exercise of objective judgment.  

E. Mechanisms should be implemented to avoid conflicts of interest preventing board members 

from objectively carrying out their board duties and to limit political interference in board 

processes.  

F. The Chair should assume responsibility for boardroom efficiency and, when necessary in co-

ordination with other board members, act as the liaison for communications with the state 

ownership entity. The roles of CEO and Chair should be separate.  

G. If employee representation on the board is mandated, mechanisms should be developed to 

guarantee that this representation is exercised effectively and contributes to the enhancement of the 

board skills, information and independence.  

H. When necessary, SOE boards should set up specialised committees, composed of independent 

and qualified members, to support the full board in performing its functions, particularly in respect 

to audit, risk management and remuneration. The establishment of specialised committees should 

improve boardroom efficiency and should not detract from the responsibility of the full board.  

I. SOE boards should carry out an annual, well-structured evaluation to appraise their performance. 

The outcomes of the board evaluations should inform the board nomination process. 
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least three individuals to the Government for providing its consent to the appointment of a Chief 

Executive of the Public Sector Company.
5
   

 

******************************** 

  

                                                      
5 On receiving concurrence of the Government, the Board shall then appoint the chief executive in accordance with the 

provisions of the Companies Ordinance. This provision currently exists in governance regulations in Pakistan 

where due to the nature of the business and the risks associated with it, there is a need to lay down a minimum 

set of requirements for representation on the board of directors e.g. in the case of banking companies and 

financial and non-financial institutions regulated by State Bank of Pakistan and Securities & Exchange 

Commission of Pakistan. The significant added requirement relates to disqualification where there is a conflict of 

interest that includes political office holders in a legislative role and where the director or his close relatives have 

been engaged in a business which is of the same nature as and directly competes with the business carried on by 

the public sector company of which he is the director. 



 

PARAGUAY MINISTRY OF FINANCE 

Dear Anne, 

We have finished reviewing the draft text of the SOE Guidelines. We believe that the adjustments 

incorporated conform to the current context in which they play SOES. 

However, in Paraguay, the context in which businesses operate SOES is different, in the sense that 

they are entirely on the state and are not open to the private sector, for which they require many legal 

adjustments in order to be able to implement the new guidelines that deal with private shareholders. 

Attached to this mail a brief description of our model and we hope that it will be useful information 

for our system of supervision. 

Patricia González Vallovera, Jefa 

Dpto. de Estudio y Planificación 

Dirección General de Empresas Públicas (DGEP) 

Subsecretaría de Estado de Economía 

Ministerio de Hacienda 

 

**************************** 

 

State-Owned Enterprises 

State-owned enterprises have played a significant role in the Paraguayan economy, accounting 

for roughly 7.1 percent of GDP or 37 percent of the central government expenditure. Although SOEs 

provided essential goods and services—including petroleum, water, telecommunications, and 

electricity—their service delivery and management performance were limited, they usually operate in 

distorted or monopolized markets, in many cases showing significant levels of underinvestment, 

significant delays in their payments, and high levels of indebtedness. 

To a large extent, their mediocre performance was due to the institutional limitations that 

prevailed until 2008. In particular, before the reform process the responsibilities of the different 

government actors overseeing the SOE were fragmented, leading to overlapping functions and 

authority. Also, the information on the performance and fiscal situation of SOEs was asymmetric 

between their management on the one hand and government and civil society on the other. Finally, 

comprehensive financial information on SOEs was not publicly available, which greatly undermined 

effective state oversight, strategic planning, and decision making. 

In 2008, Paraguay responded by significantly strengthening oversight of SOEs while building on 

the existing institutional structures. A key part of the reform was to increase interministerial 

coordination by establishing an SOE Council comprised of the Ministry of Finance, the Ministry of 

Public Works, the Ministry of Industry and Trade, and the Attorney General and under the leadership 

of the Ministry of Finance. The objective of this Council was to act as the shareholder of SOEs on 

behalf of the government and to supervise SOEs’ corporate governance, financial management, and 

business management.  

At the technical level, the Council was supported by a technical unit for monitoring of the public 

enterprises to adopt effective measures for information analysis and monitoring of state-owned 

enterprises. Today this unit has become General Directorate, which reveals the strengthening of the 
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supervisory process. Staff members of this unit are qualified, professional, and highly motivated. One 

or two persons were assigned to closely monitor each SOE and develop technical knowledge and thus 

became specialists in their assigned sectors. The technical team of the direction received extensive 

training in financial analysis, procurement, management, negotiation, strategic planning, and 

comparative experiences in SOE oversight from other countries.  

 To fulfill its functions, the Council started monitoring the financial and administrative 

affairs of the SOEs through the signing of performance contracts with each of the SOEs and by 

requesting independent financial audits. These performance contracts have been entered into with the 

various SOEs in stages. CNEP and DGEP perform functions intended to promote and advance the 

implementation of processes and good administrative and financial practices in SOEs and companies 

in which Paraguay holds a majority stake. 

        Currently, the SOE council meets once or twice every week to receive technical inputs from 

the General Directorate of SOE. A quarterly SOE performance report is presented to the president of 

the republic, who in turn holds a meeting with SOE presidents to discuss the performance of each 

SOE.  This practice has resulted in heightened visibility of SOE performance and increased 

accountability for SOE management. Later steps made budgetary allocations to and from SOEs more 

rational, to reduce the outstanding debt of government units for basic services provided by SOEs 

(such as water, electricity, and phone services) and to ensure more regular payments to SOEs. 

Combining the council’s fast interinstitutional decision-making capacity with the professionalized 

SOE monitoring body created a responsive and technically sound SOE supervisory framework. 

       As part of the reforms, Paraguay’s interministerial SOE Council required SOEs to hire 

independent professional audit firms, to submit the financial reports to the SOE monitoring body, and 

to subsequently publish the audits. The oversight body also established an audit follow-up 

mechanism, which including field visits, letters highlighting the main findings and recommendations 

of the audits, and, if needed, a warning report to the minister of finance to discuss the content during 

the next SOE council meeting. 

 Following the reforms, all SOEs published audit reports at least 6 months after the closing 

of the fiscal year. These measures helped increase the SOEs’ financial management soundness and 

provided a venue for civil society and the media to exert additional oversight of SOEs. With the 

progressive adoption of the practice and follow-up activities of the oversight body, it is expected that 

the timeliness and quality of audit reports will continue to improve. Audited financial statements of 

SOEs are published on the Ministry of Finance’s website: 

http://www.economia.gov.py/dgep/empresas.php.  

 In addition, to maintain the monitoring process initiated were determined goals that include 

the strengthening of the institutional framework for the supervision of the EPS to ensure the 

sustainability of the reforms that are carried out through the adoption of the draft Law of the National 

Council of public enterprises (Nº 5058/13), implementing a new system of government in the EPS 

through the establishment of better administrative practices  and strengthening the regulatory 

framework in order to develop an action plan for reform of the regulatory framework.  It also has all 

the procedures for assessing the management of public companies certified by the ISO 9001:2008. 

 Today there is a project of the public-private partnership, which will allow partial and total 

alliances to operate the services. The State of Paraguay believes that the following companies can be 

created in public-private partnerships: Waterways, dredging and maintenance of the seaworthiness of 

the rivers, international airports, construction, rehabilitation and maintenance of roads and highways, 

construction and maintenance of bridges, water and sanitation facilities. 

 The State may also create public-private partnerships to improve the effluent through its 

treatment and management; the generation, transmission and distribution of electrical energy; the 

http://www.economia.gov.py/dgep/empresas.php


 

production of goods and services, production and marketing of cement; the production, refining and 

marketing of hydrocarbons and telecommunications services. 

 The National Council of Public Enterprises has improved the framework to support the 

management and oversight of state-owned enterprises, but for its consolidation is still required the 

implementation of corporate governance practices, mainly in governance and management systems. 
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PUBLIC ENTERPRISE ACTIVITY FINANCING NATIONAL FUND (FONAFE), PERU 

Chapter I. FUNDAMENTALS OF STATE OWNERSHIP 

Text Comments 

 
The state holds ownership of State-owned enterprises 
on behalf of the general public. Therefore, the state 
must carefully evaluate and reveal the public policy 
objectives of state ownership and they must be 
subjected to regular monitoring. 

 

 
We agree. 
  

 
A. The government should develop an ownership 

policy. The policy should, amongst others, define 
the general fundamental principles of state 
ownership, the state's role in corporate 
governance of State-owned enterprises, and how 
the government will implement its ownership 
policy.  

 
B. The ownership policy should be subjected to 

appropriate procedures of policy responsibility 
and it must be revealed to the general public. 
The government should periodically review its 
ownership policy. 

 
C. The government should define the fundamentals 

for ownership of individual state-owned 
enterprises and they must be subjected to 
recurrent reviews. Any public policy objective to 
be achieved by individual State-owned 
enterprises or groups of State-owned enterprises 
should be clearly obliged by the relevant 
authorities and be revealed. 

 

 
It is important to develop an ownership policy. 
Nevertheless, it should be clarified that the ownership 
policy could also be developed by a state entity or 
company with shareholding control of the State-owned 
enterprise; this applies to centralized control 
mechanisms such as the Peruvian mechanism.  
 
We agree. 
 
 
 
 
 
We suggest that the wording be changed since the 
first part of the paragraph, “The government should 
define the fundamentals for ownership of individual 
state-owned enterprises and they must be subjected 
to recurrent reviews”, is repetitive considering the 
provisions set forth in section A), which state that the 
policy should define the general fundamental 
principles of state ownership, and the provisions set 
forth in section B), which state that the government 
should periodically review its ownership policy.  
 
We agree on the second part of this section. 
 

  



 

Chapter II. THE ROLE OF THE STATE AS OWNER 

Text Comments 

 
A. The governments should simplify and streamline 

the legal forms under which public companies 
operate. Their operational practices should follow 
commonly accepted corporate standards.  

 
 

 
It is important that companies establish clear 
corporate forms, not only in compliance with formal 
procedures, but also to establish the manner how 
they manage their resources.  
 
However, we believe that it is more important to 
differentiate business actions from actions by request 
to be performed by companies. 
 

 
A. The government should not be involved in day-to-

day management of State-owned enterprises and 
should allow them full operational autonomy so 
that they can achieve their defined objectives. 

 

 
Apart from the fact that the State should not be 
involved in day-to-day management, it is important to 
differentiate business actions from actions by request 
arising from public policies to be executed by 
companies.   
Moreover, the State-owned enterprises should have 
adequate public controls regarding their management 
(debts, contracts, etc.) 
 

 
B. The state should allow the Board of State-owned 

enterprises to exercise their responsibilities and 
respect their independence. 

 

 
We agree. 

 
C. The exercise of property rights should be clearly 

identified within the state administration. The 
exercise of property rights should be centralized in 
a single function of property, or, if this is not 
possible, should be conducted by a coordinating 
body. This "owner entity" must have the capacity 
and skills to effectively perform its functions. 

 

 
With this statement, the OECD is suggesting that the 
centralized model should be adopted for the 
management of property.  
 
In the Peruvian case, ownership at central 
government level is exercised by means of a 
centralized model, which has allowed us to use 
positive synergies and corporate management using 
the benefit of savings at large scales. 
 

 
D. The owner entity is accountable to representative 

bodies such as the Parliament and has 
relationships with relevant government agencies, 
including supreme audit institutions of the State. 

 
We agree; however, it is important to mention that, 
given the nature of the State-owned enterprises, some 
State control special mechanisms be established; that 
is, there must be specialized tools based on business 
criteria in accordance with the business line of each 
company. 
 

 
E. The State, as informed and active owner, should 

exercise its property rights in accordance with the 
legal structure of each State-owned Enterprise. Its 
main responsibilities are as follows:   

 
1. It must be represented at the general 

shareholders’ meeting and exercise voting 
rights in an effective manner;  

 
2. It must establish a modern structure with 

transparent designation processes, based on 
merit and in all public companies with majority 
stake; it must also participate actively in the 
appointment of all Boards of State-owned 
enterprises;  
 

 
We agree on these paragraphs.  
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3. It must establish and monitor the 
implementation of mandates and general 
objectives of State-owned enterprises, 
including financial objectives, capital structure 
objectives and risk tolerance levels; 
 

4. It must establish systems to allow the owner 
entity to monitor, audit and assess 
performance of public companies, and 
monitor compliance with applicable corporate 
governance standards; 
 

5. It must develop a disclosure policy of State-
owned enterprises identifying what 
information should be publicly disclosed, the 
proper channels for disclosure and the 
procedures to guarantee the quality of 
information;  
 

6. When allowed by the legal system and the 
state’s ownership level, it must keep ongoing 
dialogues with external auditors and specific 
control organs of the State; 
 

7. It must guarantee that the remuneration 
system of all Board members of State-owned 
enterprises promotes long-term interest of the 
company and attracts and motivates qualified 
professionals. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Regarding paragraph 6), we consider that there 
should be ongoing dialogues with external auditors 
and specific control organs of the State, and not only 
when allowed by the legal systems; in this manner, 
the subjects would be better understood and the 
necessary information would be provided firsthand. 
 
 
 
 



 

Chapter III – STATE-OWNED ENTERPRISES IN THE MARKET 

Text Comments 

 
According to the grounds of State-owned property, the 
legal and regulatory framework for public enterprises 
should guarantee equality of conditions in markets 
where State-owned enterprises and private companies 
compete in order to avoid market distortions. 

 

 The emphasis is important in order that State-
owned enterprises perform in markets with private 
competitors, given the fact that they should not 
have "advantages or disadvantages".  

 In the case of FONAFE, they have several 
regulatory restrictions for their businesses; 
therefore, it is important to make an analysis to 
separate those State-owned enterprises with 
private competitors and those enterprises that are 
not in this situation.  

 It is important that the State develops this “policy” 
for State-owned enterprises in order to avoid 
conflicts of interest. 

 

 
A. There must be a clear separation between the 

State’s ownership function and other State 
functions that may affect the conditions of State-
owned enterprises, particularly with respect to the 
market regulation. 

 

 

 There is clear independence from the regulator 
(Which are the other State functions?). The 
following wording is suggested for comments: 
"The regulator is independent in markets where 
there is competition between the private sector 
and State-owned enterprises”. 
 

 

B. The interested parties, including the competitors, 
should have access to effective repair through 
impartial courts or arbitration instances if they 
consider that their rights are infringed. 

 

 

 The State must guarantee the necessary 
mechanisms and means for complaints to be 
received and resolved in an impartial manner to 
both private and public competitors.  

 
C. Where State-owned enterprises combine public 

and commercial policy objectives, a high level of 
transparency and publicity must be maintained 
regarding their cost structures; thus, allowing 
allocation of costs and responsibilities to the main 
areas of activity. This can be facilitated, where 
feasible and efficient, through a structural 
separation of commercial and public policy 
activities of State-owned enterprises.  The costs 
associated to public policy objectives should be 
financed by the State’s budget and must be 
disclosed. 

 

 

 Section C, paragraph 91, an alternative is 
"separate accounting". They should be better 
managed by means of projects by request; that is, 
if permanent, they should have separate 
accounting and, if temporary, they should be 
separated per project. 

 
D. State-owned enterprises should not be exempted 

from the application of general laws, tax codes 
and regulations. At the same time, State-owned 
enterprises should not face uncompensated 
financial or operational obligations that could put 
them in material disadvantage against private 
companies in similar circumstances. 

 

 

 Section D, the general laws should apply without 
any benefit to State-owned enterprises.  

 Subsidies should be avoided in the trade policy of 
State-owned enterprises in order to avoid market 
distortions.  

 As a result of the social role, the economic 
balance of State-owned enterprises must not be 
jeopardized; that is, bring the company to a 
position of insolvency. 

 

 
E. The competitive activities of State-owned 

enterprises must face consistent market 
conditions regarding access to debt and equity 
capital, especially:  

 
 
 

 

 E. Regarding companies with commercial policy, 
the competitive activities should be equal to those 
of their competitors and the rules should be clear, 
from a financial point of view as well as in 
corporate relations or between State-owned 
enterprises. 
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Chapter III – STATE-OWNED ENTERPRISES IN THE MARKET 

Text Comments 

 
1. The relations of State-owned enterprises with 

all financial institutions and non-financial 
public enterprises should be based on purely 
commercial grounds. 

 
2. The competitive activities of State-owned 

enterprises should not benefit from indirect 
financial support, such as preferential 
financing, arrears of taxes or undue 
commercial credits of other State-owned 
enterprises. 
 

3. The competitive activities of State-owned 
enterprises are required to obtain return rates 
that, taking into account their operating 
conditions, should be consistent with those 
obtained by the competition of private 
companies. 

 

 The social policy activities should be clearly 
separate from trade policies. 

 

 Suggestions of form: In the comments section, 
paragraphs 104 and 107 correspond to this 
chapter, section E, paragraphs 3 and 2; that is, 
there is an error in numbering and order. 

 
F. When public companies participate in public 

procurement, either as a bidder or supplier, the 
procedures involved should be competitive, non-
discriminatory and safeguarded by appropriate 
standards of transparency.  

 

 
We agree. 

 

 

  



 

Chapter IV. EQUAL TREATMENT TO SHAREHOLDERS AND OTHER EXTERNAL INVESTORS 

Text Comment 

 
A. The State must endeavor to make an 

unreserved application of OECD Corporate 
Governance Principles when it is not the sole 
owner of State-owned enterprises; and of all 
relevant sections when it is the sole owner of 
State-owned enterprises. Regarding the 
protection of shareholders, the following 
applies: 

 
  

1. The State and public enterprises must 
ensure that all shareholders are equally 
treated.   

 
2. The State-owned enterprises should 

provide a high degree of transparency to all 
shareholders. 
 

3. The State-owned enterprises should 
develop an active communication and 
consultation policy with all shareholders. 
 

4. The participation of minor shareholders in 
shareholders' meetings should be facilitated 
in order to allow them to take part in the 
company’s key decisions, such as the 
election of Board members. 
 

5. The transactions between the State and 
public enterprises must take place under 
conditions compatible with the market. 

 

 
A. We consider that it is not correct to apply the same 

rules in the case of a single owner and in a situation 
of plurality. Therefore, we propose that a separation 
in 3 levels should be made, as follows: 

  
a. Fully open in stock market, less than 97%,  
b. State’s participation superior to 97%,  
c. Sole owner  

 
* See the conditioning factor for differences of 
private-public companies, suggestion in equity 
participation 

 
1. Transparency and equality of information for its 

shareholders (at the same time).  
2. We suggest changing the wording and deleting the 

term "high degree". 
3. Enabled channels for consistent communication 

and consultation; that is, effective with all its 
shareholders. 

4. The company must guarantee participation 
mechanisms (electronic means, remote voting). 

5. It is our recommendation that the phrase "take part 
in the company’s key decisions” be removed since 
these open premises lead to discussions on what is 
essential and how these decisions are qualified. 
There should be mechanisms and channels for 
minor shareholders to have representation in and 
access to general shareholders' meetings. 

6. Paragraph 5 does not apply to this section as it 
refers to shareholders, not transactions. That 
subject was discussed in Chapter III. We suggest 
that this paragraph be deleted and/or included in 
Chapter III. 

  

 
B. National corporate governance codes should be 

respected by all listed companies and, 
whenever possible, unlisted public companies.  

 

 
B.   We agree. 
 

 
C. When State-owned enterprises should follow 

public policy objectives, there must be 
adequate information available on these 
objectives for non-state shareholders at all 
times.  

 
 

 

 It should refer to all information, mainly related to 
investments, expenses and financial information. 

 

 
D. When State-owned enterprises are engaged in 

cooperation projects, such as joint ventures 
objective and public-private associations, they 
and their owners must ensure that contractual 
rights are respected and that conflicts are 
addressed in a timely and objective manner.  

 

 
D.   We agree. 
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Chapter V. RELATIONS BETWEEN STAKEHOLDERS AND SUSTAINABLE BUSINESS 

Text Comment 

 
The state ownership policy should fully recognize 
the responsibilities of State-owned enterprises to the 
stakeholders and request reports about their 
relationships with the stakeholders. The 
expectations of the State regarding responsible 
business behavior of State-owned enterprises 
should be made clear. 
 

 

 See comments in sections. 

 
A. The governments, institutions and public 

companies should acknowledge and respect 
the stakeholders’ rights as set forth by law or 
by means of mutual agreements. 

 
 

 

 We agree. 

 
B. Those listed State-owned enterprises, large 

State-owned enterprises or those pursuing 
important public policy objectives should report 
their relations with stakeholders. 

 
 

 

 We consider that the term "large State-owned 
enterprises" should not be included. Since they are 
State-owned enterprises, whether listed or unlisted, 
their relationships with stakeholders must be 
disclosed and they must comply with their 
commitments.  

 We suggest that the wording be changed and no 
distinction be made, since all State-owned 
enterprises must report their relationships with 
stakeholders. 

 

 
C. The Boards of State-owned enterprises should 

be obliged to develop, implement and 
communicate programs of compliance with 
internal codes of ethics. These codes of ethics 
should be based on the rules of the country in 
accordance with international commitments 
and applied to the company and its 
subsidiaries.  

 

 The Board is responsible for supervising and 
enforcing the code of ethics. 

 
D. Where governments have expectations for 

responsible business behavior of State-owned 
enterprises, these must be publicly disclosed 
and the mechanisms of enforcement must be 
clearly established. 

 
 

 

 D. The objectives regarding sustainability of State-
owned enterprises must be disclosed and each 
State-owned enterprise is responsible for expressing 
their expectations.  

 We suggest deleting the following sentence: “Where 
governments have expectations for responsible 
business behavior of State-owned enterprises.”   

 

 
E. State-owned enterprises should not be used 

as vehicles for the financing of political 
activities. State-owned enterprises should not 
normally make contributions to political 
campaigns.  

 

 

 E. The general policy sets forth that State-owned 
enterprises must not make contributions to political 
campaigns in any case.  

 The second sentence, "State-owned enterprises 
should not normally make contributions to political 
campaigns”, must be deleted. 

 

 

 

  



 

Chapter VI. TRANSPARENCY AND DISCLOSURE 

Text Comments 

 
State-owned enterprises should observe strict 
standards of transparency and disclosure, and they 
are subject to the same high quality accounting and 
audit standards as those listed companies. 
 

 
We agree. 

 
A. State-owned enterprises should develop efficient 

internal audit procedures and establish an 
internal audit function that is controlled by and 
reports directly to the board and the audit 
committee or equivalent body of the company.  

 
 
B. State-owned enterprises should also be subject 

to an annual independent external audit based 
on internationally recognized standards. The 
State’s specific control procedures cannot 
substitute an independent external audit.  

 
C. State-owned enterprises should disclose financial 

and non-financial material information about the 
company in line with international high quality 
standards, including areas of significant concern 
to the State as owner and the general public. 
This includes, in particular, the activities of public 
enterprises that are conducted for the public 
interest. Taking into account the capacity and 
size of the company, some examples of such 
information include:   

 
1. A clear statement addressed to the public of 

the company’s objectives and their 
compliance (for State-owned enterprises, this 
would include any mandate prepared by the 
State-owned entity);  

 
2. The company’s financial and operating 

results, including costs and funding 
mechanisms relevant to the public policy 
objectives; 

 
3. The company’s government structure, 

ownership and voting right, including the 
content of any corporate governance policy or 
code and implementation processes; 

 
4. Information on remuneration policies and 

scales of board members, qualifications of 
board members, selection process, roles to 
other company councils, and whether they are 
considered independent by the Board of the 
State-owned enterprise; 

 
5. Any material foreseeable risk factor and the 

measures taken to manage those risks; 
 
6. All financial aid, including the guarantees, 

received from the State and the commitments 
made on behalf of the State-owned enterprise, 
including contractual commitments and 
contingent liabilities arising from public-private 
associations;  

 
We agree. This approach should not be confused with 
the subsequent control currently exercised by Internal 
Control Bodies (OIC) that are part of Peruvian State-
owned enterprises whose functional dependence is 
governed by the rules of the Comptroller General of 
the Republic and whose leaders depend hierarchically 
on such entity.  
 
We agree.  
 
  
 
 
The following wording is suggested:  
“State-owned enterprises should disclose financial and 
non financial information about the company in line 
with international high quality standards, including 
areas of significant concern to the State as owner and 
the general public. This includes, in particular, the 
activities of public enterprises that are conducted for 
the public interest. Examples of such information 
include:”  
 
 
 
We agree on section C, paragraph 1.  
 
 
 
 
We agree on section C), paragraph 2; to this end, it is 
our recommendation that the accounting of projects be 
recorded in a separate manner.  
 
We agree on section C), paragraph 3.  
 
 
 
 
We agree on section C), paragraph 4.  
 
 
 
 
 
We suggest clarifying the wording of section C), 
paragraph 5, since the obligation to any risk factor 
may be general; instead, the most important material 
risk factors should be placed.  
 
The following wording is suggested:  
“All financial aid, including the guarantees, received 
from the State and the commitments made on behalf 
of the State-owned enterprise, including contractual 
commitments.“  
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Chapter VI. TRANSPARENCY AND DISCLOSURE 

 
 
 
 
 
 
 
7. Any material transaction made with the State 

and other related entities, including other 
State-owned enterprises; 

 
8. Any relevant matter regarding the employees 

and other stakeholders. 
 

D. The owner entity should develop consistent 
reports on State-owned enterprises and publish a 
comprehensive report on these State-owned 
enterprises on an annual basis. A good practice 
requires the use of web-based communications to 
facilitate access of the general public. 

  
 

 

Regarding contractual commitments and contingent 
liabilities arising from State-owned enterprises, we 
believe that such conceptual framework would not 
apply to State-owned enterprises in Peru since they 
are governed by the limited liability principle and 
respond to their obligations with their own financial 
resources.  
 
 
 
We believe that the provisions set forth in section C), 
paragraphs 7 and 8 should be removed, because it is 
not necessary to place generalizations that refer to 
any material transactions or matters relating to 
employees  
 
 
We agree on section D. 

 

  



 

RICARDO NICANOR JACINTO, PHILIPPINES INSTITUTE OF CORPORATE 

DIRECTORS 

To Whom It May Concern: 

I am the President of the Institute of Corporate Directors in the Philippines.  Our comments to the 

proposed draft guidelines are as follows: 

1.  "APPLICABILITY & DEFINITIONS" 

page 4 (of PDF) - Would suggest that we revise the definition of an SOE to "any corporate entity 

where state ownership exceeds 50% OR where the state exercises effective control over the 

nomination/selection of the entity's Board of Directors and management" 

2.  "I.  RATIONALES FOR STATE OWNERSHIP" 

page 6 - Ownership policy should also include criteria for defining when the government should 

divest of control or abolish an SOE. 

3.  "III.  STATE OWNED ENTERPRISES IN THE MARKETPLACE" 

page 9 - The rationale for an SOE's existence and functions in a particular industry, especially where 

there are several competitors or a high degree of competition, should be articulated and disclosed.  

Furthermore, activities - such as pricing - of an SOE which operates in the abovementioned type of 

industry should not be disruptive of the market or industry.  Otherwise, the rationale behind disruptive 

activities (i.e. to prevent collusion among competitors) should be explained & disclosed. 

4.  "V.  STAKEHOLDER RELATIONS AND SUSTAINABLE BUSINESS" 

page 10 - Reports should be disclosed on SOE websites.   

There is also no mention of sustainability in this section or elsewhere in the draft guidelines.  SOEs 

should develop and articulate sustainable business strategies that will allow them to achieve their 

objectives. 

5.  "VI.  TRANSPARENCY & DISCLOSURE" 

page 11 - Strategy & appraisals of Board members should be listed as examples of disclosed activities 

in section C.   

6.  "VII.  RESPONSIBILITIES OF BOARDS" 

page 12 - SOE Board roles do not need to be defined in legislation.  It is sufficient to mention that 

they should follow OECD guidelines for publicly-listed companies. 

This section should mention that the Board should be accountable to stakeholders and not solely to 

shareholders. Employee or sectoral representatives on SOE Boards should be reminded of their 

responsibility to the corporation and all its stakeholders and not solely to their constituencies. 

Thank you very much for considering my suggestions.  I look forward to receiving a copy of the final 

guidelines once they are completed. 
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SEBASTIEN LOPEZ AZUMENDI 

 

SEBASTIAN LOPEZ AZUMENDI*  
GOVERNANCE SPECIALIST 

 sebastian.azumendi@gmail.com  
RIO DE JANEIRO  

BRAZIL 
 

 

COMMENTS DRAFT OECD GUIDELINES ON THE CORPORATE 

GOVERNANCE OF STATE OWNED ENTERPRISES (SOES) 
 
PURPOSE: 
 

I welcome the opportunity to share my views on the Draft of the OECD Guidelines on 

the Corporate Governance of SOEs. As mentioned in the introductory note to the 

Draft, governments have accumulated significant experiences and lessons learnt 

since the first publication of the Guidelines. An updated version will enhance the 

dissemination, and the effectiveness, of this framework. 
 
My professional experience and expertise on the corporate governance of SOEs has 

focused on developing countries. Hence, my comments to the OECD  
Guidelines will be centered on the application of these Guidelines to countries with 
significant institutional challenges. The OECD Guidelines are normally used by 
developing countries as a benchmark of best practice when it comes to discussing 
SOEs governance. OECD Guidelines that reflect some of these challenges will be 
highly welcomed. 
 
The first section of my comments discusses some ideas for a better framing of the 

debate on SOEs governance. The second section provides specific comments to the 

Guidelines. 
 
 
____________________________________ 
 
* As a Governance Specialist, I advise governments and international organizations on the 

governance of public service delivery. My work on the governance of SOEs has been published 
extensively by the World Bank and Edward Edgar Publishing (among others). In this capacity, I 
have advised the governments of Brazil, Romania, Paraguay, Argentina and other Latin 
American countries on the governance reforms of SOEs. I am currently a Governance Expert 
with the Center for Regulation and Infrastructure of the Getulio Vargas Foundation (FGV). 
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FRAMING OF THE DEBATE ON SOES GOVERNANCE: 

 

The Guidelines presents a uniform and sound body of recommendations for 

the good governance of SOEs; nevertheless, this uniformity is established at 

the risk of losing sector and institutional diversities. SOEs present a wide 

variety of institutional formats and are subject to different incentives depending on 

the sector and the institutional context in which they operate. For example, SOEs of 

the transport sector, with little or no private sector participation, behave differently 

than SOEs from the electricity sector, where a significant portion of them has been 

partially privatized. By developing a better framing for the discussion, the Guidelines 

could limit their scope and become more targeted to the needs of particular 

enterprises (rather than encompassing  
SOEs as a whole). 
 
This framing could take place as an introductory note to the Guidelines. The 

following paragraphs describe some of the concepts that, in my view, would be 

useful to highlight: 
 
Relevance of sector performance. The Guidelines could benefit from some 

paragraphs distinguishing between governance and sector performance and 

emphasizing the importance of sound macro and micro sector polices for the good 

performance of SOEs (for example, in the case of utilities, the importance of tariffs 

that reflect the costs of production). Good governance definitely contributes to sector 

performance but unsustainable sector policies will prevent any good governance 

reform from succeeding. 
 
Relevance of other institutions responsible for good performance of SOEs. 

The Guidelines seem to focus on institutions responsible for the corporate and fiscal 

behavior of public enterprises omitting other significant actors such as regulatory 

independent commissions (RIAs). RIAs are responsible in both developed and 

developing economies for enforcing quality of service standards in regulated sectors 

(for example, utilities). A well-run RIA has a significant positive impact on the 

performance of SOEs (Lopez Azumendi et al, 2008). 
 
Need for governance to follow sector incentives and patterns. It is normally 

understood that governance needs to adapt to the incentives and context dynamics 

of the sector in which is supposed to contribute to better performance.  
Precisely, in my experience governance reforms in SOEs are condemned to failure if 
they do not take into account the interests of relevant stakeholders. Mentioning this 
fact in the introductory note could give policy-makers a better sense of what and how 
to implement good corporate governance. 
 
The relevance of both sector policies and institutions should be part of the 

framing of corporate governance and not of the Guidelines’ recommendations. 

By defining the scope of the Guidelines, governments will realize about the real 

implications of corporate governance as well as the importance of other institutions 

for the performance of SOEs. 
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SPECIFIC COMMENTS: 

 

1.  SCOPE OF THE GUIDELINES: 
 

Commercial purpose: 
 
 
The Guidelines explicitly limit its scope to SOEs with a commercial purpose. 

Whereas I fully agree that corporate governance mechanisms  
(especially those applied in the private sector) are feasible in those enterprises with 
significant levels of production, I believe it would be desirable to be more specific as 
to the definition of commercial purpose. 
 
Is commercial purpose a statutory objective? Is, rather, a definition related to 

the nature of the company’s activity? For example, are water enterprises with 

significant levels of production “SOEs with a commercial purpose”? Water 

enterprises are usually companies with a social purpose but it is critical for their 

management that tariffs reflect the company’s cost of producing water (same for 

other infrastructure sectors). Then, should the guidelines include those enterprises 

with significant levels of production rather than those with a commercial purpose? 
 
The majority of companies in developing countries belong to the infrastructure 

sector (water and sanitation, transport, electricity); thus most of them do not 

have a commercial purpose. In these countries, if the  
Guidelines are not applied to infrastructure SOEs because their purpose is other 
than commercial then a large proportion of public enterprises will be excluded from 
the Guidelines. 
 
Companies where the government has the control of the enterprise: 
 

The Guidelines exclude from its scope those SOEs where the State has 

minority shareholding participation. There are numerous situations in which the 

government has minority participation and yet there are significant governance gaps 

as to the performance of those members of the Board representing the State. 

Moreover, in some cases they also participate in Auditing  
Committees. 
 
In my view, the Guidelines could enhance their effectiveness if they would also 

address the role of the government when it is a minor shareholder. 
 
Jurisdiction: 
 

The Guidelines are applicable only to public enterprises of the federal 

government. In both developed and developing countries with a federal system of 

government, public enterprises that belong to the national government show overall 

better management levels than those that belong to the local government. They also 

show some levels of private sector participation. Hence, the guidelines would have 

an easier application. 
 
 
 



 

Nevertheless, local governments of emerging economies such as Brazil also 
present numerous cases of well performing state enterprises. For example, the 
State of Minas Gerais has implemented sound governance and management 
practices in its public enterprises. The exclusion of state level enterprises from the 
Guidelines may exclude situations where this instrument could make a significant 
difference. 
 
 

2.  CORPORATE FORM FOR SOES; 
 

The Guidelines recommend the application of corporate law to SOEs. The 

document assumes that corporate governance as defined by corporate law will 

provide the public enterprise with significant levels of autonomy and flexibility to 

conduct its business the closer possible to a private corporation. The Guidelines 

state “when streamlining the legal form of SOEs, governments should base 

themselves as much as possible on corporate law and avoid creating a specific legal 

form when this is not absolutely necessary for achieving the objectives of the 

enterprise”. 
 
From my experience in developing countries, the “in totum” application of 

corporate law to SOEs may not always be the best strategy to improve 

companies’ governance. In a fully state-owned enterprise with no private sector 

participation, the existence of bodies such as the General Shareholders Meeting 

(GSM) may bring higher levels of political discretion than if the company were 

structured as a government department. In these cases, the Board could even been 

replaced in the daily business of the company by he General Shareholders  
Assembly. 
 
For example, the government of Romania established in 2011 a very ambitious 

agenda aimed at improving the governance of SOEs. The program introduced 

fully professionalized Boards of Directors and incentive-based payments for those 

who would meet certain business targets. The reform worked considerably well for a 

couple of months. However, in a one-year period the GSM of these enterprises 

(composed of officials from the government) started to operate as the actual Board, 

making daily business decisions and dismissing the members of the Board (the latter 

a competence of the GSM as established in the Corporate Law). 
 
In the case of Romania, different governance designs for SOEs could have 

helped prevent some of the governance distortions of corporate law . For 

example, those enterprises with private sector participation and/or subject to a 

concrete privatization program could benefit from corporate governance as defined 

in corporate law. Nevertheless, those enterprises with no private sector participation 

and where the government does not have privatization plans could benefit from a 

design that focuses on the deficits of fully owned enterprises (such as lack of 

meritocracy, complex decision-making, political interference). 

 

In my view, it would be desirable that the Guidelines could distinguish 

between different governance formats for different enterprises. If the company 

is going to be privatized or if it has significant private sector participation, then the 

corporate form could be the best governance option. On the contrary, if the company 
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is fully owned by the State and the probability of political intervention is high, then a 

governance format closer to a government agency (for instance, independent 

regulatory commissions) may bring more guarantees than the corporate model. 

Boards are not necessarily an option provided only in the corporate law, executive 

administrative agencies could also have a Board as its top decision-making body. 
 

3.  COMPOSITION OF THE BOARD OF DIRECTORS: 
 

The Guidelines make the case for the appointment of fully professional Boards 

with no or limited representation of the sector constituencies.  
Whereas in normative terms this is a desirable objective, it is very rare in developing 
countries (even the more developed ones) to find cases of SOEs with a fully 
professional Board. The application of corporate law could even make this 
recommendation more difficult to implement. The shareholder normally appoints 
members of the Board who are trustworthy. 
 
A literal application of this recommendation may go against better governance 

as governments may find this principle as unrealistic and not follow the 

Guidelines in this regard. Perhaps, it would be more useful for the impact of the 

Guidelines to establish different options related to more professional Boards (rather 

than mandating the full professionalization of their members). For instance, one 

possible measure would be to establish a professional cadre of Directors to fill the 

vacancies of the Board of SOEs. The other option could be to establish minimum 

technical criteria, even in the case of political appointees. 
 
It could be also established in the Guidelines that if the Board is going to be 

comprised of the company’s different constituencies, then this should be 

formally regulated in the company’s statue. This regulation could avoid political 

discretion. For example, ELETROBRAS (the largest electricity company in Brazil) 

established in its statue the origin of each of the Directors, the majority representing 

the Minister of Energy, other representing the Minister of Planning, and the rest 
representing minority shareholders (private sector and unions). The 

professionalization of the Boards of SOEs could also look at best practices within the 

public sector. For example, the Board of Colombia’s energy regulator  
(CREG) is comprised of both political and technical members. CREG’s Board is 
chaired by the Minister of Energy and comprised of the Minister of Planning and 
three experts appointed by the President of Colombia. 
 

4.  OWNERSHIP AGENCY: 
 

The Guidelines establish that the exercise of ownership rights should be 

centralized in a single ownership function or, if it is possible, carried out by a 

coordinating body. It also states that the basic competences of the ownership unit 

should be: 1) to participate and vote in shareholder meetings, 2) to obtain relevant 

and sufficient information on the corporation on a timely and regular basis, 3) to elect 

and remove members of the Board, 4) to approve extraordinary transactions. 
 
In different developing countries, this recommendation has led to the 

establishment of ownership agencies with little enforcement power. They are 

comprised of bureaucrats and are sometimes located within line ministers, affecting 



 

the supervisory and independent role of ownership entities. 
 
The institutional design of these agencies is not a minor issue. In my view, it 

would be desirable that in the annotations section the Guidelines could give policy-

makers examples of effective institutional design models of agencies/departments 

responsible for overseeing SOEs. In my experience, ownership agencies that are not 

comprised of high-level officials (such as the prime minister/president or line 

ministers) become administrative departments with little policy impact. 
 
It would be also desirable that the Guidelines could highlight the relevance of 

other administrative bodies other than the ownership agency, which are also 

relevant in improving sector performance and the companies’ governance . For 

instance, SOEs of the utilities sector are highly dependent on independent regulatory 

commissions and audit agencies. 
 

5.  FINANCING: 
 

The Guidelines establish that SOEs’ competitive activities should face market 

consistent conditions regarding access to debt and equity finance.  
This is a crucial aspect to prevent mismanagement of the company and undue 
political influence. I am not sure what best practices say on this matter but perhaps 
SOEs with significant levels of production and revenues could be obliged to borrow 
only from the private sector. This way, they could avoid being used as political 
targets and would face market pressure to repay their debts. 
 

6.  MANAGEMENT: 
 

I understand the Guidelines are mainly focused on corporate governance 

issues, being the decision-making process within public firms. Nevertheless, 

the Guidelines also extend their recommendations to other aspects of SOEs 

governance such as performance assessments, reporting, involvement of the 

Parliament, etc. 

 

In this context, the Guidelines could also benefit from the inclusion of a 

dimension (area) related to management issues. In my experience, when it 

comes to improving governance (especially when SOEs go through this process 

voluntarily, for instance without the influence of the government or international 

donors), SOEs show more “buy-in” and interest in those reforms aimed at improving 

management than on those aimed at affecting their top decision-making. 
 
For example, the Guidelines could address the relevance of establishing 

results-based arrangements. Although they have been somehow criticized for not 

being effective (especially by econometric studies), in my experience they have 

shown significant results (for instance, among SOEs of Brazil with minority private 

sector participation). 
 
The Guidelines could also address the bigger picture of results-based 

management, which is strategic planning. Little work has been conducted to 

understand the right fit of strategic planning within SOEs. 
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TRADE UNION ADVISORY COMMITTEE (TUAC) TO THE OECD 

 

 

 

22nd meeting of the Working Party on State Ownership and Privatisation Practices
1
 

TUAC submission 

Paris, 31 March 2014 

1. TUAC welcomes the opportunity to comment on the documents that are for discussion at 

the 22
nd

 meeting of the Working Party on State Ownership and Privatisation Practices, 2-3 April 2014. 

The review process of the OECD Guidelines on Corporate Governance of State-Owned Enterprises 

(SOEs) is a key item on the agenda. In what follows, we submit our comments and recommendations 

on the review of the Guidelines based on the OECD draft proposal for consideration by the Working 

Party (document DAF/CA/SOPP(2014)1). Overall, the proposed amendments to the Guidelines 

contained in the draft constitute a net improvement to the text. We believe however, that the draft 

could be further improved in light of this submission and our proposals of amendment. 
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Government “rationale” for state-ownership 

2. In the draft, a new chapter I on “The Rationale for State Ownership” is added, bringing the 

draft Guidelines to a total of six different chapters. We are not convinced by this proposal. 

Governments’ “rationale” for having SOEs may differ substantially from one country to another. It is 

                                                      
1
 TUAC resubmitted these comments to the stakeholder consultation on 8 September 2014 along with a 

summary report of a roundtable on the review of the OECD Principles of Corporate Governance and 

the OECD Guidelines on Corporate Governance of SOEs, held on 25 June 2014 (annexed). Page 

references have been reformatted for the present document.   



 

an issue that appears dependent on political choices, if not historical heritage – issues that are beyond 

the scope of the Guidelines. The text should remain focussed on SOE governance and should not 

address broader public policy issues. Furthermore, as it reads, there seems to be overlapping with 

Chapter II on the “State’s role as an owner” notably with regard to ownership policy (I.A & II.D) and 

accountability (I.B & II.E). 

Board nomination process 

3. Guidance on board nomination processes should be strengthened. Evidence suggests that, 

even within OECD countries, transparency and integrity of the SOE board nomination processes have 

been lacking. The current text makes, rightly so, the case for the independence of the process from 

political spheres. This concern need to be highlighted. The need for greater diversity of board 

composition (diversity of gender, of professional backgrounds and where relevant of geographic 

origin) is another policy concern of SOE board – a concern that is not limited to SOEs however. 

Governments should lead by example and ensure that their own board nomination processes 

contribute to SOE board diversity and to reducing conflicts of interest that arise from narrow “gene 

pools” of directors. 

4. TUAC proposals of amendment: 

Curbing political 

interference & 

contributing to 

board diversity 

II.F.2 Ensuring Establishing well-structured, merit-based, free of political 

interference and transparent board nomination processes in fully or majority-

owned SOEs, and actively participating in the nomination of all SOEs’ boards 

and contributing to board diversity of gender, of professional experience and, 

where appropriate, of geographic origins. 

 

Active and responsible use of shareholder ownership rights 

5.  The text could benefit from more ambitious wording on the State responsibility to act as an 

active and informed owner. The current draft takes for granted that the State is an informed and active 

owner per se (Guideline II.F). That is not always the case, in particular with regard to the effective 

exercise of shareholder rights at the AGM of shareholders. Governments should also help promote 

responsible investment practices – including setting limits to board remuneration and dividend policy 

and requiring SOE reporting on environmental, social and governance performance and impact. Best 

practice would also require disclosure of individual board and key executive management 

remuneration, not just remuneration policy at large. 

6. TUAC proposals of amendment: 

Proactive call for 

active and 

informed 

ownership 

II.F The state should act as an informed and active owner should and exercise its 

ownership rights accordingly to the legal structure of each company. Its prime 

responsibilities include: 

Effective exercise 

of voting rights 

II.F.1 Being represented at the general shareholders meetings and effectively 

exercising voting rights the state’s shares; (…) 



 DAF/CA/SOPP/RD(2014)23 

 63 

Limiting executive 

remuneration… 

II.F.7 Ensuring that remuneration schemes for all SOE board members foster the 

long term interest of the company do not fuel short-termist behaviour by 

directors, are set at reasonable levels and can attract and motivate qualified 

professionals. Remuneration levels observed in comparable private sector 

companies should not necessarily be considered as a benchmark for setting SOE 

board and executive remuneration. 

and dividend 

levels. 

II.F.8 Establishing and monitoring the implementation of financial and, where 

appropriate, non-financial targets and setting dividend and retained earnings 

policies that contribute to for SOEs engaged in economic activities long term 

investment capacity and resilience of their balance sheets. 

Individual 

remuneration of 

board members 

and executives 

VI.D. SOEs should disclose material financial and non-financial information on 

the company in line with high quality internationally recognised standards of 

corporate disclosure, and including areas of significant concern for the state as 

an owner and the general public. This includes in particular SOE activities that 

are carried out in the public interest. Examples of such information include: (…) 

4. Information on board member and key executives individual remuneration 

policies as well as their qualifications, selection process, roles on other 

company boards and whether they are considered as independent by the SOE 

board; 

 

The human right responsibilities of SOEs 

7.  SOEs should have a policy commitment to respect human rights and should conduct human 

rights due diligence. Under Pillar II of the United Nations Guiding Principles for Business and Human 

Rights (UNGPs)
2
, the Corporate Responsibility to Respect Human Rights, and under Chapter IV 

(Human Rights) of the OECD Guidelines for Multinational Enterprises, all enterprises – including 

SOEs – are required to respect human rights, which means that they undertake human rights due 

diligence in order to avoid infringing on the human rights of others. 

8. Additionally, with regard to SOEs and as shown in annex 1, Pillar I of the UNGPs, the State 

Duty to Protect, requires governments to “take additional steps to protect against human rights abuses 

by business enterprises that are owned or controlled by the State” (Principle I.B.4). The commentary 

explains with regard to SOEs: “Where a business enterprise is controlled by the State or where its acts 

can be attributed otherwise to the State, an abuse of human rights by the business enterprise may 

entail a violation of the State’s own international law obligations”. Under Principle I.B.3.c States are 

required to “Provide effective guidance to business enterprises on how to respect human rights 

throughout their operations”. Furthermore the annotations to the UN Principles make clear that this 

includes guidance on corporate governance: “policies in this area should provide sufficient guidance 

to enable enterprises to respect human rights, with due regard to the role of existing governance 

structures such as corporate boards”.  

9.  TUAC proposals of amendment: 

                                                      
2
 http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf 

http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf


 

Referencing the 

UN Guiding 

Principles in the 

Preamble 

[preamble] #6. SOEs also face some distinct governance challenges. (…)To 

structure this complex web of accountabilities in order to ensure efficient 

decisions and good corporate governance is a challenge. The United Nations 

Guiding Principles on Business and Human Rights require governments and 

states to “take additional steps to protect against human rights abuses by 

business enterprises that are owned or controlled by the State”. Because states, 

and their representative governments, individually are the primary duty-bearers 

under international human rights law, an abuse of human rights by an SOE may 

entail a violation of the State’s own international law obligations. 

Recognising the 

human rights 

responsibilities of 

SOEs 

V.A Governments, the co-ordinating or ownership entities and SOEs themselves 

should take additional steps beyond generally-observed market practices, to 

ensure compliance with internationally recognised standards and protect against 

human rights abuses recognise and respect stakeholders’ rights established by 

law or through mutual agreements, and refer to the OECD Principles of 

Corporate Governance United Nations Guiding Principles on Business and 

Human Rights in this regard.    

 

Raising the voice of workers 

10.  When asked what is the most “valuable asset” of the firm, CEOs invariably respond: 

their staff and employees. Workers’ firm-specific investments are an essential source of corporate 

wealth creation through human capital development and intangible assets. Workers are equally 

exposed to firm-specific risk, including market and production risks but also occupational and health 

and safety risk. SOEs are no exemption. To address workers’ firm-specific risk, workers’ right to 

information, consultation and negotiation is recognised and upheld by several ILO conventions and by 

the OECD Guidelines for Multinational Enterprises (Chapter V). Various mechanisms exist across 

OECD and G20 economies to ensure workers’ voices in the governance of the firm. The most 

fundamental form of contractual governance consists of collective bargaining between senior 

management and worker representatives, including at MNE-level “international framework 

agreements”
3
. But other important mechanisms to participate in company decision-making exist such 

as works councils and board-level employee representation. Works council representation is 

mandatory in 13 OECD countries. Board-level employee representation is mandatory for all 

companies beyond a given threshold, including SOEs, in 14 jurisdictions, and for SOEs only in 

another 5 jurisdictions in Europe
4
. 

11.  The current text poorly reflects on the common practice for worker information and 

consultation mechanisms within SOEs: it simply refers to the OECD Principles of Corporate 

Governance (Chapter IV). The draft should be revised to include a stand-alone Guideline on SOE 

employees’ right to be informed and consulted on and make their views known on (i) the long term 

strategy of the company, (ii) the foreseeable risk factors, and – where appropriate – on (iii) any 

business restructuring that may affect their working conditions and pay. 

12. TUAC proposals of amendment: 

                                                      
3
 http://www.global-unions.org/framework-agreements.html 

4
 http://www.worker-participation.eu/National-Industrial-Relations/Across-Europe/Board-level-Representation2  

http://www.global-unions.org/framework-agreements.html
http://www.worker-participation.eu/National-Industrial-Relations/Across-Europe/Board-level-Representation2
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New guideline on 

worker 

representation… 

V.# Mechanisms should be in place for employees and their representatives to be 

informed and consulted about the business plan and foreseeable risk factors and 

to negotiate with management in case of substantial change in working 

conditions and pay and in case of restructuring process. 

The annotations could refer to collective bargaining, international framework 

agreements and to various governance mechanisms including works councils 

and board-level employee representation and to the OECD Guidelines for 

Multinational Enterprises with regard to the substance of workers’ right to 

information, consultation and negotiation. 

…and reporting on 

it 

VI.D. SOEs should disclose material financial and non-financial information 

(…). Examples of such information include: (…) 

8. Any relevant issues relating to employees, including remuneration, 

training, collective bargaining coverage, mechanism for employee 

representation, and other stakeholders. 

 

Public-Private Partnerships 

13. The current text does not address the specific governance challenges which an SOE may 

face when engaged in a Public-Private Partnership (PPP). Yet the OECD Principles for Public 

Governance of Public-Private Partnerships (extracts reproduced in Annex II) specifically mention 

SOEs as a “particular challenge” for the “prudent and transparent usage” of PPPs: “SOEs can engage 

in PPP-type of arrangements that often, but not necessarily, require explicit, or implicit, guarantees 

from the central government. SOEs may have long-term obligations to purchase goods and services 

from the private sector, such as power and water purchase agreements. As these obligations in general 

are not included in the definition of public debt they may not be properly monitored by the central 

government” (annotation to Principle C11). Accordingly, PPPs “should be treated transparently in the 

budget process”, “budget documentation should disclose all costs and contingent liabilities” and 

“special care” should be taken to ensure that “budget transparency of Public-Private Partnerships 

covers the whole public sector” (Principle C11). 

14. More broadly, given the complexity of PPPs, the OECD Principles recommend that 

“procuring authorities” (including contracting SOEs) be “entrusted with clear mandates and sufficient 

resources to ensure a prudent procurement process and clear lines of accountability” (Principle A2), 

be “prepared for the operational phase” of PPPs and take “particular care (…) when switching to the 

operational phase (…), as the actors on the public side are liable to change” (Principle B7). The 

selection process should “carefully investigate which investment method is likely to yield most value 

for money”, evaluate “key risk factors and characteristics of specific projects” (Principle B5) and 

bring particular attention to “contractual arrangements and monitoring capacity at later stages of a 

project so as to ensure that incentives do not deteriorate as the cost of non-compliance falls” 

(annotation to Principle B7). 

15. There are several ways the revised Guidelines could address the specific risks associated 

with PPPs and their implications for the governance of SOEs. In what follows we suggest to enhance 

the scope of Chapter IV beyond the protection of (private) minority shareholders to include PPPs. 

16. TUAC proposals of amendment: 



 

Enhancing the 

scope of Chapter 

IV to cover SOE 

business 

relationships with 

private investors 

and PPPs 

IV. EQUITABLE TREATMENT OF SHAREHOLDERS RELATIONSHIPS WITH 

PRIVATE INVESTORS 

Where SOEs are listed in stock exchanges or otherwise include non-state 

investors among their owners, the state and the enterprises should recognise 

the rights of all shareholders and ensure their equitable treatment and equal 

access to corporate information. SOEs involved in complex co-investment 

projects such as Public Private Partnerships should have the critical skills and 

resource to engage contractual negotiations and manage the operational 

phase of the projects. 

New Chapter IV 

guideline on SOEs 

involvement in 

PPPs 

IV.D SOEs that are contractually engaged in Public Private Partnerships should 

have the sufficient resources and the critical skills to ensure a prudent 

procurement process and when switching to the operational phase of the 

projects. SOEs should refer to the OECD Principles for Public Governance of 

Public-Private Partnerships. 

Enhancing SOE 

disclosure on 

exposure to PPP 

risk 

VI.D SOEs should disclose material financial and non-financial information on 

the company (…). Examples of such information include: (…) 

6. Any financial assistance, including explicit and implicit guarantees, long-

term contractual obligations and other contingent liabilities, received from 

the state and commitments made on behalf of the SOE including contractual 

commitments arising from Public-Private Partnerships; 

 

Board-level employee representation 

17. The current text on the role of board-level employee representation (Guidelines VII.E) could 

be fine-tuned in light of national laws and practices. The appointment process can take different forms 

and is not limited to direct election by employees. Representatives can also be appointed by the trade 

unions with which the SOE has a collective agreement or, more rarely, by the company’s own works 

council.  

18. Board independence is, rightly, defined in the text as independence vis-à-vis executive 

management, not the company as whole, and where appropriate vis-à-vis controlling shareholders, 

and in the case of SOEs, from government. This definition needs to be reasserted to ensure that board 

level employee representatives can qualify as independent directors. In this regard, the proposal to 

extend the criteria of independence to include any “business relationship” (draft Guideline VII.D) 

could become problematic should it cover wages and hence aim for an implicit exclusion of employee 

representatives – who in the vast majority of cases are salaried employees of the SOE – from the list 

of independent directors. The annotations to Guidelines VII.E could also be amended to avoid 

stigmatising board level employee representatives with regard to independence (what is “true” 

independence?), the use of the term “professionalism” (which could be replaced by access to skills 

and expertise) and the insistence on board confidentiality requirements (employee representatives are 

required to have the same duties as other board members, including confidentiality, and in practice 

there is no evidence that the presence of employee representatives increases the risk of board 

confidentiality breach). 

19. TUAC proposals of amendment: 
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Board 

independence 

should refer to 

executive 

management, not 

to any business 

relationships with 

the SOE 

VII.D Mechanisms should be implemented to avoid conflicts of interest 

preventing board members from objectively carrying out their board duties. 

Independent directors, where applicable, should be independent from 

management, and government and business relationships.  

 VII.F If employee representation on the board is mandated, mechanisms should 

be developed to guarantee that this representation is exercised effectively and 

contributes to the enhancement of the board skills, information and 

independence. 

Access to 

information right 

training & 

expertise, reporting 

to SOE employees, 

deleting 

stigmatising 

language 

[annotations to VII.F] #201. Procedures should be established to facilitate access 

to information, training and expertise the professionalism and the true 

independence of employee board members from government and SOE 

management, and to make sure that they respect their duty of confidentiality. 

These procedures should also include adequate, transparent appointment and 

democratic election procedures, rights to report to SOE employees on a regular 

basis – provided that board confidentiality requirements are duly respected – 

training and clear procedures for managing conflicts of interest. A positive 

contribution to the board’s work will also require acceptance and constructive 

collaboration by other members of the board as well as by the SOE management. 

 

Reporting and risk management 

20.  We welcome the change of the title of Chapter V on stakeholder relations to include 

reference to “sustainable business”. The notion of sustainability should be properly reflected in the 

Chapter’s guidelines however, as well as in Chapters VI (Transparency and Disclosure) and VII (The 

Responsibilities of Boards of Directors) regarding the scope of SOE reporting and risk management. 

In line with the OECD Guidelines for Multinational National Enterprises (Chapter III.4), SOE 

reporting should include environmental and social reporting, and this regardless of their public policy 

objectives or their ownership structure as stated currently under Guideline V.B. And as discussed 

above, because SOEs are required to conduct human rights due diligence under the UN Guiding 

Principles on Business and Human Rights (Principle I.B.3.c&d, see annex I), they should be expected 

to include human rights-related risks in their reporting framework and in the scope of board risk 

management. SOE board risk management and reporting should also be extended to tax-related risks 

(in line with the OECD Guidelines for Multinational National Enterprises, Chapter XI.2). 

21.  TUAC proposals of amendment: 

Human rights, 

ESG & tax 

reporting 

V.B Listed or large SOEs, as well as SOEs pursuing important public policy 

objectives, should report on stakeholder relations and on human rights, labour 

environmental and tax-related risks and how these risks are being addressed and 

mitigated.  

 VI.D. SOEs should disclose material financial and non-financial information 

(…) Examples of such information include: (…) 

 5. Any material foreseeable risk factors, including human rights, labour, 

environmental and tax-related risks, and measures taken to manage such 

risks; (…) 

Board risk VII.B SOE boards should carry out their functions of supervising management, 



 

management 

responsibilities 

including oversight of the SOE’s risk management policy, and providing 

strategic guidance, subject to the objectives set by the government and the 

ownership function. They should have the power to appoint and remove the 

CEO. 

Annotations to VII.B could refer to the need for SOE boards to have risk 

management policies that include human rights due diligence to identify, 

prevent, mitigate and account for how the SOE addresses adverse human rights 

impacts, as well as labour, environmental and tax-related issues. 
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Annex I: UN Guiding Principles on Business and Human Rights (extracts) 

source: http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf ) 

Text underlined by TUAC Secretariat. 

“I. The State duty to protect human rights 
(…) 
A. Foundational principles 
(…) 
1. States must protect against human rights abuse within their territory and/or jurisdiction by third 

parties, including business enterprises. This requires taking appropriate steps to prevent, investigate, 

punish and redress such abuse through effective policies, legislation, regulations and adjudication. 
(…) 
2. States should set out clearly the expectation that all business enterprises domiciled in their territory 

and/or jurisdiction respect human rights throughout their operations. 
(…) 
B. Operational principles 
(…) 
General State regulatory and policy functions 
(…) 
3. In meeting their duty to protect, States should: 

(a) Enforce laws that are aimed at, or have the effect of, requiring business enterprises to respect 

human rights, and periodically to assess the adequacy of such laws and address any gaps; 

(b) Ensure that other laws and policies governing the creation and ongoing operation of business 

enterprises, such as corporate law, do not constrain but enable business respect for human rights; 

(c) Provide effective guidance to business enterprises on how to respect human rights throughout their 

operations; 

(d) Encourage, and where appropriate require, business enterprises to communicate how they address 

their human rights impacts. 
(…) 
The State -business nexus 
(…) 
4. States should take additional steps to protect against human rights abuses by business enterprises 

that are owned or controlled by the State, or that receive substantial support and services from State 

agencies such as export credit agencies and official investment insurance or guarantee agencies, 

including, where appropriate, by requiring human rights due diligence. 
(…) 

5. States should exercise adequate oversight in order to meet their international human rights 

obligations when they contract with, or legislate for, business enterprises to provide services that may 

impact upon the enjoyment of human rights. 
(…) 

6. States should promote respect for human rights by business enterprises with which they conduct 

commercial transactions.” 

  

http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf
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Annex II: OECD Principles for Public Governance of Public-Private Partnerships (extracts) 

(Source: http://www.oecd.org/gov/budgeting/PPP-Recommendation.pdf) 

 

“A. Establish a clear, predictable and legitimate institutional framework supported by 

competent and well-resourced authorities 

(…) 

2. Key institutional roles and responsibilities should be maintained. This requires that procuring 

authorities, Public-Private Partnerships Units, the Central Budget Authority, the Supreme Audit 

Institution and sector regulators are entrusted with clear mandates and sufficient resources to ensure a 

prudent procurement process and clear lines of accountability. 

(…) 
B. Ground the selection of Public-Private Partnerships in Value for Money 

(…) 

5. Carefully investigate which investment method is likely to yield most value for money. Key risk 

factors and characteristics of specific projects should be evaluated by conducting a procurement 

option pre-test. A procurement option pre-test should enable the government to decide on whether it is 

prudent to investigate a Public-Private Partnerships option further. 

(…) 

7. The procuring authorities should be prepared for the operational phase of the Public-Private 

Partnerships. Securing value for money requires vigilance and effort of the same intensity as that 

necessary during the pre-operational phase. Particular care should be taken when switching to the 

operational phase of the Public-Private Partnerships, as the actors on the public side are liable to 

change. 

(…) 

Particular attention should be paid to contractual arrangements and monitoring capacity at later 

stages of a project so as to ensure that incentives do not deteriorate as the cost of non-compliance 

falls. 

(…) 

C. Use the budgetary process transparently to minimise fiscal risks and ensure the integrity of 

the procurement process 

(…) 

11. The project should be treated transparently in the budget process. The budget documentation 

should disclose all costs and contingent liabilities. Special care should be taken to ensure that budget 

transparency of Public-Private Partnerships covers the whole public sector. 

(…) 

A particular challenge for the prudent and transparent usage of PPPs is the application of this 

tool outside of general government but within the public sector, in particular state owned 

enterprises (SOEs). SOEs can engage in PPP-type of arrangements that often, but not necessarily, 

require explicit, or implicit, guarantees from the central government. SOEs may have long-term 

obligations to purchase goods and services from the private sector, such as power and water 

purchase agreements. As these obligations in general are not included in the definition of public 

debt they may not be properly monitored by the central government. However, given the political 

importance of the provided services central government might very well be expected to assume 

some financial responsibility if needed. This may require that the Central Budget Authority 

actively monitors and mandates the use of PPP-like arrangements in the Public Sector at large. 
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Annex III: Consolidated marked-up proposal by TUAC 

DRAFT OECD GUIDELINES ON CORPORATE GOVERNANCE OF STATE-OWNED 

ENTERPRISES – MARKED-UP PROPOSAL OF DAF/CA/SOPP(2014)1 BY TUAC, 2 APRIL 

2014 

PREAMBLE 

1. In many OECD countries, state-owned enterprises (SOEs) represent a substantial part of GDP, 

employment and market capitalisation. A number of non-OECD countries have significant state-

owned sectors, which in some cases are even a dominant feature of the economy. These countries are 

in many cases reforming the way in which they organise and manage their SOEs and have sought to 

share their experiences with OECD countries in order to support reforms. Moreover, in all countries 

SOEs are often prevalent in utilities and infrastructure industries, such as energy, transport and 

telecommunications, whose performance is of great importance to broad segments of the population 

and to other parts of the business sector. Consequently, the governance of SOEs is critical to ensure 

their positive contribution to economic efficiency and competitiveness. OECD experience has also 

shown that good corporate governance of SOEs is an important prerequisite for economically 

effective privatisation, since it will make the enterprises more attractive to prospective buyers and 

enhance their valuation.   

2. Over the years, the rationale for state ownership of commercial enterprises has varied among 

countries and industries and has typically comprised a mix of social, economic and strategic interests. 

Examples include industrial policy, regional development, the supply of public goods and the 

existence of so called “natural” monopolies. Over the last few decades however, globalisation of 

markets, technological changes and deregulation of previously monopolistic markets have called for 

readjustment and restructuring of the state-owned sector. These developments are surveyed in a 

number of OECD reports that have served as input to these Guidelines
1
. 

3. The Guidelines on Corporate Governance of State-Owned Enterprises were first developed in 

2005. In 2014, the OECD Corporate Governance Committee asked its subsidiary Working Party on 

State Ownership and Privatisation Practices to review and revise this instrument in the light of almost 

a decade of experiences with its implementation. A report had previously taken stock of changes in 

corporate governance and state ownership arrangements in OECD countries since 2005 and concluded 

that national reform efforts have, with few exceptions, been consistent with the Guidelines
2
. Based on 

this the Working Party concluded that the Guidelines should continue to set high levels of aspiration 

for SOE owners and serve as a guidepost for their continued reform efforts.  

                                                      
1
 “Accountability and Transparency: A Guide for State Ownership”, OECD, 2011; “Competitive 

Neutrality: Maintaining a Level Playing Field Between Public and Private Business”, OECD, 2012; 

“Boards of Directors of State-Owned Enterprises”, OECD, 2013; and “Financing State-Owned 

Enterprises: An Overview of National Practices”, OECD, 2014.  

2 
 “Corporate Governance of State-Owned Enterprises: Change and Reform in OECD Countries since 

2005”, OECD, 2010.  
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4. The Guidelines remain an “OECD Recommendation” – that is, a set of non-binding guidelines and 

best practices to which the OECD members and associate countries have expressed their commitment. 

The World Bank and the Republic of Lithuania act as Participants in the Working Party with observer 

status, and a number of other countries (e.g. Brazil, China, Colombia, Latvia, Russia and South 

Africa) have taken part as invitees in many of the Working Party’s meetings. The following countries 

acted as Associates (with the same rights and duties as OECD member countries) in the revision of 

the Guidelines and have formally associated themselves with the revised instrument: Colombia, 

Latvia, Russia, [more to be added]. Extensive consultations with stakeholders were organised during 

the revision of the Guidelines. Draft versions of the text were posted on the OECD website for public 

comment and resulted in a significant number of useful and constructive comments from business and 

trade unions, civil society, academia and non-member governments. 

5. In order to carry out its ownership responsibilities, the state can benefit from using tools that are 

applicable to the private sector, including the OECD Principles of Corporate Governance. The 

Guidelines are intended as a complement to the Principles, with which they are fully compatible. This 

is especially true for listed SOEs. For fully-owned SOEs as well the Guidelines may be read as 

providing advice on how government can ensure that SOEs are as accountable to the general public as 

a listed company should be to its shareholders.  

6. SOEs also face some distinct governance challenges. One is that SOEs may suffer just as much 

from undue hands-on and politically motivated ownership interference as from totally passive or 

distant ownership by the state. There may also be a dilution of accountability. SOEs are often 

protected from two major threats that are essential for policing management in private sector 

corporations, i.e., takeover and bankruptcy. More fundamentally, corporate governance difficulties 

derive from the fact that the accountability for the performance of SOEs involves a complex chain of 

agents (management, board, ownership entities, ministries, the government), without clearly and 

easily identifiable, or with remote, principals. To structure this complex web of accountabilities in 

order to ensure efficient decisions and good corporate governance is a challenge. The United Nations 

Guiding Principles on Business and Human Rights require governments and states to “take additional 

steps to protect against human rights abuses by business enterprises that are owned or controlled by 

the State”. Because states, and their representative governments, individually are the primary duty-

bearers under international human rights law, an abuse of human rights by an SOE may entail a 

violation of the State’s own international law obligations. 

7. As the Guidelines are intended to provide general advice that will assist governments in improving 

the performance of SOEs, the decision to apply the Guidelines to the governance of particular SOEs 

should be made on a pragmatic basis. For example, the term “ownership entity” refers to the state 

entity responsible for executing the ownership rights of the state, whether it is a specific department 

within a ministry, an autonomous agency or other. The term “board” as used in this document is 

meant to embrace the different national models of board structures. In the typical two tier system, 

found in some countries, “boards” refers to “supervisory board”, whereas in countries with one-tier 

boards the term “board member” will normally refer to non-executive directors. Finally, the 

Guidelines should be considered as an integrated instrument. Several recommendations are intended 

to be implemented in unison with others and might, if applied in separation, have little or no effect on 

good governance.    

8. The document is divided into two main parts. The Guidelines presented in the first part of the 

document cover the following areas: I) Rationales for State Ownership; II) The State’s Role as an 

Owner; III) State-Owned Enterprises in the Marketplace; IV) Equitable Treatment of Shareholders; 

V) Stakeholder Relations and Sustainable Business; VI) Transparency and Disclosure; VII) The 

Responsibilities of Boards of Directors. Each of the sections is headed by a single Guideline that 

appears in bold italics and is followed by a number of supporting sub-Guidelines. In the second part 

of the document, the Guidelines are supplemented by annotations that contain commentary on the 

Guidelines and are intended to help readers understand their rationale. The annotations may also 
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contain descriptions of dominant trends and offer alternative implementation methods and examples 

that may be useful in making the Guidelines operational.  

 

 

 

CONTEXT AND APPLICABILITY 

 

9. The Guidelines provide guidance that is generally relevant to any corporate asset in public sector 

ownership. However, no one size fits all and not every aspect of the recommendations is applicable in 

every context. This section reviews some of the questions and trade-offs that the owners of enterprises 

need to address in order to decide on the applicability of the Guidelines.  

10. Ownership and control. The Guidelines apply to enterprises that are effectively controlled by the 

state, either by holding a majority of the voting shares or otherwise exercising an equivalent degree of 

control. The latter applies, for instance, where legal stipulations or corporate articles of association 

ensure continued state control over an enterprise or its board of directors in which it holds a minority 

stake. Some borderline cases need to be addressed on a case-by-case basis. For example whether a 

“golden share” amounts to control depends on the extent of the powers it confers on the state. Also, 

minority ownership by the state can be considered as covered by the Guidelines if corporate or market 

structures confer a non-trivial degree of influence on the state. Conversely, corporate assets held 

indirectly via asset managers operating independently of the government would normally not be 

considered as SOEs.  

11. Defining an enterprise. A very broad definition of an SOE, applied for instance by national 

account statisticians, includes all autonomous government entities that generate at least half of their 

income through the sale of goods and services and have autonomous budgets and balance sheets. 

However, most national authorities apply a narrower concept, which is in many cases anchored in 

SOE-related legislation. For the purpose of the Guidelines, any state-owned corporate entity 

recognised by national law as an enterprise should be considered as an SOE. This includes joint stock 

companies, limited liability companies and partnerships limited by shares. Moreover statutory 

corporations, with their legal personality established through specific legislation, should be 

considered as SOEs if their purpose and activities are of a largely commercial nature. Whether or not 

to consider other units of general government as SOEs would need to depend on a value judgement, 

including regarding their degree of market orientation. 

12. Economic activities. The Guidelines are principally applicable to SOEs engaging in economic 

activities. By economic activity is meant an activity which involves offering goods or services on a 

given market and which could, at least in principle, be carried out by a private operator in order to 

make profits. The market structure (e.g. whether or not it is characterised by competition, oligopoly or 

monopoly) is not decisive for determining whether an activity is economic.  

13. Competitive activities. A subset of the economic activities can be characterised as competitive. 

Competitive activities means selling goods and services in economic markets where competition with 

other enterprises already occurs or where competition given existent laws and regulations could occur. 

The Guidelines are applicable in their entirety to SOEs that pursue only competitive activities, and to 

the competitive activities of any SOE.    

14. The level of government. Enterprises in which the central or federal levels of government exercise 

the ownership rights should be considered as SOEs. Enterprises held at subnational levels of 

government may, according to national context and legislation, also qualify as SOEs. In federal 

structures a strong case can be made for including enterprises at the level of “states” which are 
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constitutionally assigned important sovereign powers. At the local and municipal level the 

applicability and usefulness of the Guidelines will in practice often depend on whether the enterprise 

owners hold significant powers of regulation, taxation, etc. that might contrast with their role as 

enterprise owners.  

15. Boards of directors. Some SOEs have two-tier boards that separate the supervisory and 

management function into different bodies. Others only have one-tier boards, which may or may not 

include executive directors. In the context of this document “board” refers to the corporate body 

charged with the functions of governing the enterprise and monitoring management. In the case of one 

tier boards, the term “director” normally refers to non-executive directors. Many governments include 

“independent” directors in the boards of SOEs, but the definition of independence varies considerably 

according to national legal context and codes of corporate governance.  
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I. RATIONALES FOR STATE OWNERSHIP 

The state exercises the ownership of SOEs on behalf of the general public. It should carefully 

evaluate and disclose the public policy objectives that justify enterprise ownership and subject these 

to a recurrent review.    

A.  The government should develop an ownership policy. The policy should inter alia define the 

overall rationales for state ownership, the state’s role in the corporate governance of SOEs, and 

how it will implement its ownership policy. 

B. The ownership policy and company-specific priorities should be subject to appropriate 

procedures of political accountability and disclosed to the general public.  

C. The government should review at regular intervals its ownership policy as well as the rationale 

for continued ownership of individual SOEs.  

D.  Any obligations and responsibilities that individual SOEs, or groups of SOEs, are required to 

undertake beyond generally accepted commercial norms should be clearly mandated by laws or 

regulations. Related costs should be covered in a transparent manner. 
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II. THE STATE’S ROLE AS AN OWNER 

The state should act as an informed and active owner, ensuring that the governance of state-owned 

enterprises is carried out in a transparent and accountable manner, in accordance with the 

ownership policy and with the necessary degree of professionalism and effectiveness. 

A.  Governments should strive to simplify and streamline the operational practices and the legal 

form under which SOEs operate. 

B. The government should not be involved in the day-to-day management of SOEs and should 

allow them full operational autonomy to achieve their defined objectives. 

C.  The state should let SOE boards exercise their responsibilities and respect their independence.  

D.  The exercise of ownership rights should be clearly identified within the state administration.  

This can be achieved by the centralisation of the ownership function, or, if this is not possible, 

by establishing a co-ordinating entity. 

E. The co-ordinating or ownership entity should be held accountable to representative bodies such 

as the Parliament and have clearly defined relationships with relevant public bodies, including 

the state supreme audit institutions.  

F. The state should act as an informed and active owner should and exercise its ownership rights 

accordingly to the legal structure of each company. Its prime responsibilities include: 

1. Being represented at the general shareholders meetings and effectively exercising voting 

the state’s sharesrights;   

2. EnsuringEstablishing well-structured, merit-based, free of political interference and 

transparent board nomination processes in fully or majority-owned SOEs, and actively 

participating in the nomination of all SOEs’ boards and contributing to board diversity 

of gender, of professional experience and, where appropriate, of geographic origins; 

3. Informing SOE boards of the state’s objectives and priorities, through the appropriate 

channels to ensure the board maximum autonomy and independence in carrying out its 

functions; 

4. Setting up reporting systems allowing regular monitoring, auditing and assessment of 

SOE performance;  

5. Developing and communicating an external reporting policy for individual SOEs and 

monitoring its implementation;   

6. When permitted by the legal system and the state’s level of ownership, maintaining 

continuous dialogue with external auditors and specific state control organs; 

7. Ensuring that remuneration schemes for all SOE board members do not fuel short-

termist behaviour by directors, are set at reasonable levelsfoster the long term interest of 

the company and can attract and motivate qualified professionals. Remuneration levels 

observed in comparable private sector companies should not necessarily be considered 

as a benchmark for setting SOE board and executive remuneration.   

8. Establishing and monitoring the implementation of financial and, where appropriate, 

non-financial targets and setting dividend and retained earnings policies that contribute 

tofor SOEs long term investment capacity and resilience of their balance sheetsengaged 

in economic activities.  
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III. STATE-OWNED ENTERPRISES IN THE MARKETPLACE 

Consistent with the rationale for state ownership, the legal and regulatory framework for state-

owned enterprises should ensure a level playing field in markets where state-owned enterprises and 

private sector companies compete in order to avoid market distortions.  

A.  There should be a clear separation between the state’s ownership function and other state 

functions that may influence the conditions for state-owned enterprises, particularly with 

regard to market regulation. 

B.  Stakeholders, including competitors, should have access to efficient redress through 

unbiased legal or arbitration instances when they consider that their rights have been 

violated. 

C.  Where SOEs combine commercial and public policy objectives, high standards of 

transparency and disclosure regarding their cost structures must be maintained, allowing for 

an attribution of costs and liabilities to main activity areas.   

D. SOEs should not be exempt from the application of general laws, tax codes and regulations. 

At the same time, SOEs should not be subject to additional liabilities compared to private 

companies in like circumstances.   

E. SOEs should face market consistent conditions regarding access to debt and equity finance. 

In particular:  

1. SOEs’ relations with state-owned banks, state-owned financial institutions and other 

state-owned companies should be based on purely commercial grounds. 

2. SOEs’ competitive activities should be required to earn rates of return that are, taking into 

account their operational conditions, consistent with those obtained by competing 

private enterprises.  

F. When SOEs engage in public procurement, whether as bidder or procurer, the procedures 

involved should be competitive, non-discriminatory and safeguarded by appropriate 

standards of transparency.   
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IV. RELATIONSHIPS WITH PRIVATE INIVESTORSEQUITABLE TREATMENT OF 

SHAREHOLDERS 

Where SOEs are listed in stock exchanges or otherwise include non-state investors among their 

owners, the state and the enterprises should recognise the rights of all shareholders and ensure 

their equitable treatment and equal access to corporate information. SOEs involved in complex co-

investment projects such as Public Private Partnerships should have the critical skills and resource 

to engage contractual negotiations and manage operational phase of the projects.    

A.  When the state is not the sole owner of SOEs it should strive toward an unqualified 

implementation of the OECD Principles of Corporate Governance regarding all aspects of the 

enterprises’ operations. Concerning minority protection this includes:  

1. The state and SOEs should ensure that all shareholders are treated equitably. 

2. SOEs should observe a high degree of transparency towards all shareholders. 

3. SOEs should develop an active policy of communication and consultation with all 

shareholders.  

4. The participation of minority shareholders in shareholder meetings should be facilitated so 

they can take part in fundamental corporate decisions such as board election. 

5. Transactions between the state and SOEs should take place on market consistent terms.  

B.  Existent national corporate governance codes should be adhered to by all listed and, where 

feasible, unlisted SOEs.  

C.  Where SOEs are required to pursue public policy objectives, adequate information about these 

should be available to non-state shareholders at all times.  

D. SOEs that are contractually engaged in Public Private Partnerships should have the sufficient 

resources and the critical skills to ensure a prudent procurement process and when switching to 

the operational phase of the projects. SOEs should refer to the OECD Principles for Public 

Governance of Public-Private Partnerships. 
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V. STAKEHOLDER RELATIONS AND SUSTAINABLE BUSINESS 

The state ownership policy should fully recognise the state-owned enterprises’ responsibilities 

towards stakeholders and request that they report on their relations with stakeholders. It should 

make clear the state’s expectations of SOEs in respect of responsible business conduct.  

A.  Governments, the co-ordinating or ownership entities and SOEs themselves should take 

additional steps beyond generally-observed market practices, to ensure compliance with 

internationally recognised standards and protect against human rights abusesrecognise and 

respect stakeholders’ rights established by law or through mutual agreements, and refer to the 

United Nations Guiding Principles on Business and Human RightsOECD Principles of 

Corporate Governance in this regard.  

#. Mechanisms should be in place for employees and their representatives to be informed and 

consulted about the business plan and foreseeable risk factors and to negotiate with 

management in case of substantial change in working conditions and pay and in case of 

restructuring process.   

B.  Listed or large SOEs, as well as SOEs pursuing important public policy objectives, should 

report on stakeholder relations and on human rights, labour environmental and tax-related risks 

and how these risks are being addressed and mitigated.  

C. The boards of SOEs should be required to develop, implement and communicate compliance 

programmes for internal codes of ethics. These codes of ethics should be based on country 

norms, in conformity with international commitments and apply to the company and its 

subsidiaries. 

D. Where governments have expectations regarding responsible business conduct by SOEs, these 

should be publicly disclosed and mechanisms for their implementation be clearly established.  

E. SOEs should not be used as vehicles for financing political activities, nor should they on their 

own make political campaign contributions.   
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VI. TRANSPARENCY AND DISCLOSURE 

State-owned enterprises should observe high standards of transparency and disclosure.  

A. The co-ordinating or ownership entity should develop consistent and aggregate reporting on 

state-owned enterprises and publish annually an aggregate report on SOEs. Good practice calls 

for the use of web-based communications to facilitate access by the general public.   

B. SOEs should develop efficient internal audit procedures and establish an internal audit function 

that is monitored by and reports directly to the board and to the audit committee or the 

equivalent company organ.  

C.  SOEs should be subject to the same high quality accounting and auditing standards as listed 

companies. SOEs should also be subject to an annual independent external audit based on 

international standards. Specific state control procedures do not substitute for an independent 

external audit.  

D.  SOEs should disclose material financial and non-financial information on the company in line 

with high quality internationally recognised standards of corporate disclosure, and including 

areas of significant concern for the state as an owner and the general public. This includes in 

particular SOE activities that are carried out in the public interest. Examples of such 

information include:  

1. A clear statement to the public of the company objectives and their fulfilment (for fully-

owned SOEs this would include any mandate elaborated by the state ownership function); 

   

2. Company financial and operating results; 

 

3. The governance, ownership and voting structure of the company, including the content of 

any corporate governance code or policy and implementation processes; 

 

4. Information on board member and key executives individual remuneration policies as well as 

their qualifications, selection process, roles on other company boards and whether they are 

considered as independent by the SOE board;   

 

5. Any material foreseeable risk factors, including human rights, labour, environmental and tax-

related risks, and measures taken to manage such risks;  

 

6. Any financial assistance, including explicit and implicit guarantees, long-term contractual 

obligations and other contingent liabilities, received from the state and commitments made on 

behalf of the SOE including contractual commitments arising from Public-Private Partnerships; 

 

7. Any material transactions with the state and other related entities; 

 

8. Any relevant issues relating to employees, including remuneration, training, collective 

bargaining coverage, mechanism for employee representation, and other stakeholders.  
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VII. THE RESPONSIBILITIES OF BOARDS OF DIRECTORS 

The boards of state-owned enterprises should have the necessary authority, competencies and 

objectivity to carry out their functions of strategic guidance and monitoring of management. They 

should act with integrity and be held accountable for their actions.  

A.  The boards of SOEs should be assigned a clear mandate and ultimate responsibility for the 

company’s performance. The role of SOE boards should be clearly defined in legislation, 

preferably according to company law. The board should be fully accountable to the owners, act 

in the best interest of the company and treat all shareholders equitably.  

B.  SOE boards should carry out their functions of supervising management, including oversight of 

the SOE’s risk management policy, and providing strategic guidance, subject to the objectives 

set by the government and the ownership function. They should have the power to appoint and 

remove the CEO. [amendments to the annotations] 

C.  SOE board composition should allow the exercise of objective and independent judgement. All 

board members, including any public officials, should be nominated based on qualifications and 

have identical legal responsibilities.  

D. Mechanisms should be implemented to avoid conflicts of interest preventing board members 

from objectively carrying out their board duties. Independent directors, where applicable, 

should be independent from management, and government and business relationships.  

E. The Chair should assume responsibility for boardroom efficiency and, when necessary in co-

ordination with other board members, act as the liaison for communications with the state co-

ordinating or ownership entity. The roles of CEO and Chair should be separate.   

F.  If employee representation on the board is mandated, mechanisms should be developed to 

guarantee that this representation is exercised effectively and contributes to the enhancement of 

the board skills, information and independence. [amendments to the annotations] 

G. When necessary, SOE boards should set up specialised committees, composed of independent 

and qualified members, to support the full board in performing its functions, particularly in 

respect to audit, risk management and remuneration. The establishment of specialised 

committees should improve boardroom efficiency and should not detract from the responsibility 

of the full board.      

H. SOE boards should carry out an annual, well-structured evaluation to appraise their 

performance. The outcomes of the board evaluations should inform the board nomination 

process.  
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TUAC Roundtable on the Review of the Principles of Corporate Governance and of 

the Guidelines on Corporate Governance of State-Owned Enterprises (SOEs) 

 
Paris, 25 June 2014 

 
SUMMARY 

REPORT 
TUAC 

Secretariat 

 
The OECD is currently reviewing two flagship instruments on corporate governance: the 

Principles of Corporate Governance (hereafter “the Principles”) and the Guidelines on 

Corporate Governance of State-Owned Enterprises (“the SOE Guidelines”). The two 

processes are run in parallel respectively by the Committee on Corporate Governance and 

the Working Party on State-Owned Assets and Privatisation Practices, and are coordinated 

by the Corporate Affairs Division of the OECD Secretariat. The TUAC, alongside BIAC 

and a selected number of corporate governance experts have had opportunities to share 

comments and make formal submissions in the course of both review processes. 

 
The TUAC roundtable on 25 June 2014 – open to OECD country delegations, to BIAC and 

to the OECD Secretariat staff – was an opportunity to raise the visibility of the two review 

processes and to share views on their implications for stakeholders’ rights to participate in 

the corporate governance of private sector companies and of SOEs. The list of participants 

is added to the annex. Agenda, presentations & video recordings of the roundtable are 

posted at the following URL http://www.tuac.org/en/public/e-

docs/00/00/0E/F6/document_doc.phtml . 
 

The OECD review processes indeed provide opportunities to bring forward a stakeholder 

approach to corporate governance and more specifically, to make the case for the right of 

workers to information, consultation and representation within the firm. They may also 

help raising the human rights responsibilities of executive management, of boards of 

directors, but also of shareholders following recent OECD work around the application of 

the Guidelines for Multinational Enterprises, and the UN Guiding Principles on Business 

and Human Rights to the financial sector. 

 
The roundtable was organised in four parts: introductory remarks by the TUAC, 

presentations by Lene Wendland (UN Office of the High Commissioner on Human Rights) 

and by Margaret Wachenfeld (Institute for Human Rights and Business) and a Q&A 

session with participants. 
 

 
 

Introductory remarks by the TUAC Secretariat 

 
In the absence of representatives from the OECD Secretariat – which sent apologies – the 

TUAC gave an overview of the on-going review process of the Principles and the SOE 

Guidelines. The TUAC Secretariat regretted that no public consultation on the review of 

Principles is to be expected before December 2014 at the very earliest. This stands in 

contrast to the revision of the SOE Guidelines, for which a public consultation process is 

on-going (a draft proposal is posted on the OECD website for comments by 8 September). 

The absence of a public consultation on the Principles is detrimental for all stakeholders 

http://www.tuac.org/en/public/e-docs/00/00/0E/F6/document_doc.phtml
http://www.tuac.org/en/public/e-docs/00/00/0E/F6/document_doc.phtml
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involved in corporate governance. This is particularly the case for proponents of a 

“stakeholder approach”, who – as TUAC argued – have very limited access to the OECD 

corporate governance experts and do not belong to the “usual suspects” of OECD- and 

World Bank-led roundtables and meetings on corporate governance. 

 
The TUAC outlined its main advocacy points on both review processes: 

 For the Principles: (i) recognising workers’ voice and human rights in corporate 

governance; (ii) ensuring accountability and transparency of the investment chain 

and of asset managers in particular; (iii) recognising that shareholders have rights 

but also responsibilities; (iv) ensuring greater board accountability through through 

diversity, enhanced duties, and separation of CEO and chair; and (v) curbing 

executive pay. 

 SOE Guidelines: (i) ensuring transparent board nomination processes; (ii) 

addressing the specific human right responsibilities of SOEs; (iii) effective 

exercise of voting rights; (iv) curbing executive remuneration and dividend levels; 

(v) managing exposure to Public-Private Partnerships; (vi) worker representation 

and board-level 

employee representation; (vii) enhancing reporting and board risk management 

policy. 
 

 
 

Presentation  by  Lene  Wendland  (UN  Office  of  the  High  Commissioner  on  

Human Rights) 

 
Video recording posted at  http://vimeo.com/99974370 

 

Wendland presented the Framework for the UN Guiding Principles on Business and 

Human Rights including: State Duty to Protect (through policies, regulation and 

adjudication), the Corporate Responsibility to Respect (acting with due diligence to avoid 

infringement, addressing adverse impacts on human rights), and Access to Remedy 

(effective access for victims, judicial and non-judicial recourse). In doing so, the Guiding 

Principles (GP) do not add any new legal obligations on governments or on business but 

rather specify and elaborate on the implications of existing obligations. 

 
While in principle the responsibilities are distinct and complementary between 

governments and companies, they may overlap in the case of SOEs. In this respect, Lene 

Wendland cited Guiding Principle 4 which among others requires governments to “take 

additional steps to protect against human rights abuses by business that are owned or 

controlled by the State” as well as Principle 8 according to which governments “should 

ensure that governmental departments, agencies and other State-based institutions that 

shape business practices are aware of and observe the State’s human rights obligations 

when fulfilling their respective mandates”. 

 
Regarding the specific responsibilities of senior management and the executive board, 

Lene Wendland referred to Principle 15 which requires companies to “have in place 

policies and processes appropriate to their size and circumstances” including a “due 

diligences process to identify, prevent, mitigate and account” for human rights impacts 

and processes to enable remediation. 
 

 
 

http://vimeo.com/99974370


 

 84 

Presentation by Margaret Wachenfeld (Institute for Human Rights and Business) 

 
Video recording posted at  http://vimeo.com/100538930 

 

Wachenfeld framed the discussion by questioning the “supremacy” of the shareholder 

value model, pointing to the rise of short-termist patterns including: high frequency 

trading, declining innovation, race to the bottom on employment conditions, and 

aggressive tax planning – as well as situations leading to a “privatisation of profits and a 

socialisation of costs”. Wachenfeld suggested that the on-going review of the Principles 

could contribute to changing the current policy direction and help build a “corporate 

governance framework for 
the 21

st 
century”. For that to happen, she suggested five steps / conditions/ guiding 

principles: 
 

 
 Vision: Adopt a broader vision of what corporate governance should look like 

based on sustainable value in organisations and society; 

 Process: Open up the corporate governance debate beyond the “usual suspects” by 

engaging and widening public consultations and reaching out to human rights 

organisations, organisations working on reshaping the financial sector, and 

responsible 

investment initiatives such as the Principles for Responsible Investment; 

 Policy coherence: Ensuring that relevant OECD initiatives are integrated into the 

revision of the Principles, including the OECD Guidelines on Multinational 

Enterprises (and recent OECD work on the application of the MNE Guidelines to 

the financial sector) and the Action Plan on Base Erosion and Profit Shifting 

(BEPS); 

 Rights and Responsibilities: Balancing of rights and responsibilities of all parties, 

the company as whole, the board, the shareholders, but also the stakeholders and 

strengthening the focus on stakeholders in the Principles. 

 
Q&A session 

Video recording posted at  http://vimeo.com/100538930 
 

A representative from the Dutch government asked the panellists if they planned to make 

specific proposals in the on-going review processes as well as for advice on how to 

improve policy coherence between the various OECD standards and norms. 

 
 Wendland responded that the UN office would certainly be interested in 

contributing to the process on a formal or informal basis. On substance, and looking 

specifically at the current text on stakeholder rights contained in the SOE 

Guidelines, Wendland said that there certainly was room for improvement. The 

current text could be expanded, where it reads that the SOE has a responsibility vis-

à-vis stakeholders by including the responsibility for managing the risks and 

impacts on stakeholders. The current text is “very insufficient” in this regard. 

 Wachenfeld agreed and stated that her think tank would definitely provide 
comments on the SOE Guidelines. Regarding the Principles, she would hope that 
OECD governments will help open up the process to outside stakeholders. 

 
A representative from the French Force Ouvrière suggested that the main obstacle to 

effective human rights risk management might mostly be due to badly designed executive 

http://vimeo.com/100538930
http://vimeo.com/100538930
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remuneration packages. The incentive structure of companies, he argued, does not play in 

favour of responsible management behaviour over the long-term. 

 
 Wendland underlined that the UN GP do not have “an opinion” on executive 

remuneration as such. However, experience shows that the incentive structure 

within management plays a key role in ensuring effective implementation of 

social and environmental standards. Citing an individual case involving project 

finance by the World Bank (IFC), Wendland argued that if the incentive structure 

within management does not follow and is “misaligned”, it can lead to situations 

in which social and environmental risks, despite being taken on board in the 

contract terms, are “completely disregarded” in the implementation phase. 

 

 Wachenfeld added that both the design and the disclosure of the pay structure of 

CEOs and management is needed for stakeholders and the broader public to make 

informed judgement about the company. 

 
With regard to the UN GP, a representative from the British TUC reported that draft 

legislation on modern slavery is under consideration in the UK. He asked the panellists 

for their views on the soft versus hard law approach to responsible business conduct and 

on the role of social, environmental and HR corporate reporting and auditing in 

strengthening risk assessment and management. 

 
 Wendland called for a “smart mix” of soft and hard laws. Experience with the 

enforcement of human rights shows that the regulatory option alone does not 

necessarily meet expectations. A smart mix combining the regulatory “stick” with 

policy incentives (the carrot) is warranted. The UN GP in fact call for governments 

to have effective regulations and policies. 

 Wachenfeld agreed with opting for the/ a smart mix approach. She specified that 

the soft versus hard law discussion should also be seen in the context of policy 

coherence. When taking the example of modern slavery, one can see that despite 

robust national regulatory frameworks, modern slavery still exists across Europe. 

This could be partly explained by the lack of coherence with other policy areas, 

such as migration policy. Policy coherence also matters in the context of global 

supply chains, when costs are externalised to communities and workers in 

jurisdictions with weak regulatory frameworks and/or social protection systems. 
 

Wrap-up 

 
The TUAC Secretariat suggested that there was strong agreement  among participants on 

the need for the OECD to considerably improve the consultation process around the review 

of the Principles. There was also agreement among panellists and TUAC participants that 

both the SOE Guidelines and the Principles could be improved by ensuring policy 

coherence with other, and already agreed upon, OECD and non-OECD standards and 

norms. 
 

 

Source & documents of reference 

 
- Webpage of the roundtable:  

http://www.tuac.org/en/public/e- 

docs/00/00/0E/F6/document_doc.phtml 

http://www.tuac.org/en/public/e-docs/00/00/0E/F6/document_doc.phtml
http://www.tuac.org/en/public/e-docs/00/00/0E/F6/document_doc.phtml
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Principles of Corporate Governance 

 
- OECD webpage on the review of the Principles of Corporate Governance 

http://www.oecd.org/daf/ca/2014-review-oecd-corporate-governance-

principles.htm 
 

-    30/04/2014| TUAC Marked-Up Proposals of the OECD Principles of Corporate 

Governance http://www.tuac.org/en/public/e-docs/00/00/0E/76/document_doc.phtml 
 

-    10/03/2014| TUAC Submission on the Review of the Principles of Corporate 

Governance http://www.tuac.org/en/public/e-docs/00/00/0E/49/document_doc.phtml 
 

SOE Guidelines 

 
- Public consultation on the revision of the OECD Guidelines on Corporate 

Governance of State-Owned Enterprises  http://www.oecd.org/corporate/public-

consultation- guidelines-for-soes-2014.htm 
 

- 05/04/2014| TUAC Marked-Up Proposals of the OECD Guidelines on the 

Corporate Governance of State-Owned Enterprises  

http://www.tuac.org/en/public/e- docs/00/00/0E/7E/document_doc.phtml 
 

 
 

List of participants 
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TUAC Working Group on Global Trade and Investment 
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International Division 
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International Officer 
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http://www.oecd.org/daf/ca/2014-review-oecd-corporate-governance-principles.htm
http://www.oecd.org/daf/ca/2014-review-oecd-corporate-governance-principles.htm
http://www.tuac.org/en/public/e-docs/00/00/0E/76/document_doc.phtml
http://www.tuac.org/en/public/e-docs/00/00/0E/49/document_doc.phtml
http://www.oecd.org/corporate/public-consultation-guidelines-for-soes-2014.htm
http://www.oecd.org/corporate/public-consultation-guidelines-for-soes-2014.htm
http://www.oecd.org/corporate/public-consultation-guidelines-for-soes-2014.htm
http://www.tuac.org/en/public/e-docs/00/00/0E/7E/document_doc.phtml
http://www.tuac.org/en/public/e-docs/00/00/0E/7E/document_doc.phtml
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UNIVERSITY OF CHILE SCHOOL OF ECONOMICS AND BUSINESS, CENTRE OF 

CORPORATE GOVERNANCE AND CAPITAL MARKETS  

Dear Sirs 

OECD Working Party on State Ownership and Privatisation Practices, 

Responding to your consultation about comments on the Public consultation on the revision of the 

OECD Guidelines on Corporate Governance of State-Owned Enterprises, we may inform you as 

follows, for order reasons every comment is preceded by the topic indicated in the revised version of 

the guidelines for SOEs: 

A.- Regarding the definition of SOE: We think it should be deemed as a SOE any enterprise in 

which the State holds all or a  controlling stake, or where it by any other circumstance, even the facto 

ones, it can control the day to day decision making of a SOE. 

B.- The level of government: There are no reasons why enterprises held at subnational levels should 

not be deemed as SOEs. In certain jurisdictions financing of subnational level enterprises depends on 

the resources provided by the central government (usually as part of the national annual budget). On 

the other hand, one of the advantages of the guidelines are works as way to provide tools for a correct 

organization, tools that are specially needed regarding those kind of enterprises. Additionally those 

enterprises use public funds that have alternative social or public uses.   

C.- RATIONALES FOR STATE OWNERSHIP: We suggest that also should be considered 

among the matters to be defined by the policy should be included principles such as efficiency and the 

provision of services at the lowest possible cost. 

Regarding the policy, we suggest that it also should disclose how, if any, relationship between 

government and the SOE board and management may evolve and occur as well as its intensity, and 

how the SOEs´ objectives are respected. 

D.- THE STATE’S ROLE AS AN OWNER. 

1) We proposed that where is indicated that “The government should not be involved in the day-to-

day management of SOEs” it should be also included or where long term financing is required, since 

those kind of obligations may produce severe effects on the success of an organization, and therefore 

in its decision making the independence of that decision should be guaranteed.   

2) In the phrase: “C. The state should let SOE boards exercise their responsibilities and should respect 

their independence. We propose adding: “and let them specifically know their responsibilities as 

members of the board”. 

3) In the phrase beginning with letter E., we suggest adding “Such relationships should be transparent 

duly recorded, and such records should be publicly available.” 

4) Regarding phrase beginning with letter F., we suggest also consider: 

4.1) It should also be included enforcing board responsibilities for non-complying their duties. 

4.2) Requiring SOEs complying the same transparency and information standards as listed companies. 
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E.- III. STATE-OWNED ENTERPRISES IN THE MARKETPLACE. 

1) Letter D. We suggest considering that in several cases the only reason to create a SOE is for 

providing financing assistance to small producers that otherwise would receive direct benefits from 

the State, but using a SOE pursuant such purposes is for efficiency reasons. 

2) Letter E. It seems there is no consideration regarding the implicit guaranty that SOEs apparently 

have regarding the financing conditions that SOEs may obtain in the market, despite the absence of an 

express pledge by the State. 

F.- IV. EQUITABLE TREATMENT OF SHAREHOLDERS AND OTHER OUTSIDE 

INVESTORS    

Regarding the phrase indicated in number 2, of letter A. Please note that the transparency that SOEs 

should observe regarding all shareholders, should be limited by the pertinent ordinary regulations for 

the kind of enterprise the SOE is, or in absence of an ordinary regime to corporations.   

Furthermore, we understand that guidelines understand that the information would be received by the 

ownership entity as an ordinary shareholder or owner, especially in cases the ownership is shared with 

other shareholders. Therefore, the ownership entity should not receive a different treatment on this as 

in other matters, as that an ordinary owner would be entitled by the corporate law. 

G.- V. STAKEHOLDER RELATIONS AND SUSTAINABLE BUSINESS. 

Regarding the sentence beginning with letter E. We propose indicate as a forbidden practice 

that an SOE may make political campaign contributions. 

SOEs use public resources with alternative material uses, or provide public resources; consequently 

guideline should suggest restricting or forbidding a practice like that, and its potential vicious effects 

in the public life of a country.  

H.- VI. TRANSPARENCY AND DISCLOSURE. 

The standards should be designed in the sense to assure the autonomy of the internal audit function, as 

well its independence from management, not only at a formal level but a material and practical one. 

I.- VII. THE RESPONSIBILITIES OF THE BOARDS OF STATE-OWNED ENTERPRISES. 

Comments: 

To phrase to letter C.: On this matter, guidelines should move a little forward requesting that such 

qualifications are previously disclosed by the entity representing the State as well as publicly 

available to be revised. 

Furthermore it should be explained how those qualifications are established to have a proper and 

balanced board for the fulfilment of SOE ´s objectives.  

To phrase to letter D.: Restricting the independence only to the level of the ownership entity is not 

sufficient, it should also to be included the independence from the government. 

To letter H.: Specialised committees comply with a support role and in no way replace board´s 

decision making role.  


